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WARFIGHTING, COUNTERINSURGENCY
AND PEACEKEEPING INAFGHANISTAN:
THREE STRATEGIESEXAMINED
IN THE LIGHT OFJUST WAR THEORY

A. WALTER DORN!

Just War theory is an ethical framework, refinegromany centuries,
to assess whether war or a particular use of foreear is justified® The
theory can be contemplated in the abstract or egtld specific cases,
either actual or contemplated. It offers a set mpartant principles
(typically five to seven) that cumulatively suggeése degree of moral
justification for the application of armed forcehélse principles have
proven so useful and meaningful that they have tegely incorporated
into international law. Furthermore, the UN-endorsed “Responsibility to
Protect” criteria for military intervention were $&d on thenf.

! The research work for this paper was funded, i, by Defence Research and
Development Canada, Toronto, under its Technologgdtment Fund Project on
Adversarial Intent. The views expressed are thds¢he author and do not
necessarily represent the views of the Governmetanada. The author thanks
Courtney Hood for research assistance and Dr. Didaiddel, Prof. Chris Madsen,
Cameron Harrington and LCol Richard Kelderman fmedback on earlier drafts.
A much shortened version of this conference papebeding published in the
Journal of Military Ethicq2011).

2 A standard modern work on Just War theory is Méthalalzer,Just and Unjust
Wars4" ed. (New York: Basic Books, 1977, 2006). Origitesits with commentary,
showing the evolution of Just War theory, are piediin: Gregory M. Reichberg,
Henrik Syse, Endre Begby, ed¥he Ethics of War: Classic and Contemporary
ReadingqOxford: Blackwell Publishers, 2005).

3 See, for instance: Richard Falk, “Legality to Ltegacy: The Revival of the Just
War Framework,'Harvard International Revie6 (Spring 2004): 40-44.

* The “Responsibility to Protect” (“R2P” for shotpncept was developed by the
International Commission on Intervention and Stateereignty, established by
the government Canada in 2000. R2P adopts thewfoigp principles explicitly:
“Just cause,” “Right intention,” “Last resort,” “Bortional means,” “Reasonable
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One of the enduring strengths of the Just War thegrinciples is that
they can provide relatively straightforward answersome of the most
basic questions concerning war. As these questidihde addressed in
connection with the Afghanistan conflict later it essay, they can at the
outset be briefly enumerated as follows: QuestionNMhy use force?
Answer: Just War theory requires that there beqasse, right intent and
a net benefit. Question 2: Who should authorizece®r Answer: A
legitimate authority should authorize the use atéo Question 3: When
can force be used? Answer: Force can only justlydssl as a last resort.
Question 4: What type of force can be used? Answeproportional
means of force can be used. Question 5: Where jissttto apply such
proportional force? Answer: Proportional force nieyapplied to military,
not civilian locations and targets. Question 6: Haav apply force?
Answer: Force must be used with right conduct.

Just War theory has often been used as a simptkldieo declare a
war as either just or unjust. However, such apptica are prone to
oversimplification. For example, if each criterisnsomewhat satisfied (as
is often the case), a proponent might declare tiieeewar just. A more
refined application takes the theory beyond sintgpleary evaluation of
yes/no or just/unjust and recognizes that the raaitare almost always
satisfiedto some degreelo handle this, a novel measure, the “Just War
Index,” is introduced later in this essay. The J¥str Index gives scores
to each criterion, and will be applied to the casdand—the post-9/11
war in Afghanistan. The Index allows us to compa@ only the
justifications of different wars or conflicts butsa the strengths and
weaknesses of different strategies or operatiottimthe same conflict.

Afghanistan provides an excellent test or “proviimgund” for such an
approach, since several international forces artheéncountry, struggling
to achieve different ends through different meahke United States
government heads the “Operation Enduring Freedd®@ER) coalition,
whose primary objective is to “defeat terroristsspecially al-Qaeda and
more broadly the Taliban. The North Atlantic Trea@®rganization
(NATO) leads the International Security Assistafoece (ISAF), whose
mission is to enhance security in the country. Otiere, ISAF has

prospects of success,” “Right Authority,” and aieiof “Operational Principles,”
including adherence to international humanitaram ISee: International Commission
on Intervention and State Sovereignfihe Responsibility to Prote¢Ottawa:
International Development Research Centre), hitjs#.ca. Endorsement of R2P
was made by a summit of world leaders in 2005. $k8ted Nations General
Assembly, “2005 World Summit Outcome,” UN Doc. A/BA, 15 September
2005, para. 138-9.
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fashioned itself as a counterinsurgency missiomalli, the UN'’s
peacekeeping department directs the United Na#asgstance Mission in
Afghanistan (UNAMA) with the aim of creating conidits for a long-
term peace. While these missions overlap signifigartheir methods
differ considerably, including the degree and tgpermed force applied.
OEF uses primarily a warfighting strategy, while AFS takes a
counterinsurgency approach and UNAMA resembles alinpinary
peacekeeping mission. OEF has to date shown caabigdess restraint
than ISAF. UNAMA, for its part, has at present omlysmall cadre of
uniformed personnel in Afghanistan and very liitglity to use force, but
a more robust future peacekeeping operation carerhasioned with
combat-capable forces, though undoubtedly with fiespower than either
ISAF or OEF. Broadly speaking, these three miss@amsbe classified as
warfighting (OEF), counterinsurgency (ISAF) and sjyaeacekeeping
(UNAMA).

Each of the three missions has a different origibjective and
strategy, arising out of different worldviews. Sinthe Just War theory
provides an excellent prescriptive framework oftdas that ought to be
adhered to by each mission, it will be used in widbws to develop a
moral assessment of the missions. In addition,Jtist War Index offers a
subjective measure of the degree of adherence $b \Mar criteria,
permitting a contrast between the two missions egipy force (OEF and
ISAF) and an additional possible future mission oiming robust
peacekeeping (UNAMA 1I). Both the background beloand the
guantitative Just War Index assessment afterwarelsnéended to help
intellectuals, planners and the public judge whachivities are justified
and worth pursuing.

Why Fight?

This fundamental question finds a natural answetust War theory:
there must be a just cause coupled with the rigtgént to fight. In
addition, there should be a net benefit arisingnftbe fighting, so that the
damage done does not exceed the good achieveeérdditfthinkers may
define these three criteria differently but the gyah sense of the criteria
remains clear. In the case of Afghanistan, theetiméssions are deployed
for quite different reasons, which it would be Halgo parse out. While
most of the reasoning summarized below is of Anagriand international
(UN) perspectives, the Canadian position is alesgmted and explored.
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1. Warfighting (OEF)

The Bush administration formally launched Operati&mduring
Freedom in October 2001 as the operational (mylitarm of its “Global
War on Terror.” The goal of this war, in the viefRresident Bush, was
to defeat “the terrorists.” OEF was, to this extentlirect response to the
terrorist attacks of 11 September, 2001. Speakmgshafter the attack,
Bush told the world he had ordered a search “fos¢hwho are behind
these evil acts.” He also vowed to make “no distimc between the
terrorists who committed these acts and those vanbdur them.®> On 16
September 2001, President Bush vowed to “hunt damwehsmoke out” the
terrorists who were believed to be in AfghanistaBush made a more
assertive and encompassing statement of this p(dmyetimes called the
Bush Doctrine) in his 20 September 2001 addrefisetd).S. Congress:

We will pursue nations that provide aid or safedmato terrorism. Every
nation, in every region, now has a decision to mé&ither you are with
us, or you are with the terrorists. From this degwéird, any nation that
continues to harbor or support terrorism will bgareled by the United
States as a hostile regirhe.

This doctrine became the justification for the GeieNovember, 2001
“regime change” in Afghanistan, since the Talibareynment was known
to harbour al-Qaeda. From the beginning, the cdeend OEF was
clearly stated (i.e., the defeat of terrorism),reifets logic and application
to the Taliban might be questioned.

In contrast to its cause, thiatent of OEF is harder to determine.
Intention, like motivation, is often multifacetechch may not even be
understood by the actors themselves. Howeveraat ke overt intent of
OEF was clearly stated by President Bush: “My adstiation has a job to
do, and we're going to do it. We will rid the wortd the evil-doers. We

5 The White House: President George W. Bush, “Pessisl Address to the
Nation,” 11 September, 2001, http://georgewbushtettiuse.archives.gov/news/
releases/2001/09/20010911-16.html.

% The White House: President George W. Bush, “Remhbgkthe President Upon
Arrival,” 16 September 2001, at http://georgewbusgtitehouse.archives.gov/news
Ireleases/2001/09/20010916-2.html. There is evielehe US administration was
also contemplating regime change in Afghanistathiat point. See: lan Traynor
and Gary Yonge, “Secret memo reveals US plan tatlonev Taliban regime,”
The GuardianSeptember 21, 2001.

” The White House: President George W. Bush, “Addtesa Joint Session of
Congress and the American People,” 20 Septembetf, 208@p://georgewbush
whitehouse.archives.gov/news/releases/2001/09/2EE8. html.


http://georgewbush-whitehouse.archives.gov/news/releases/2001/09/20010911-16.html
http://georgewbush-whitehouse.archives.gov/news/releases/2001/09/20010916-2.html
http://georgewbush-whitehouse.archives.gov/news/releases/2001/09/20010920-8.html
http://georgewbush-whitehouse.archives.gov/news/releases/2001/09/20010920-8.html
http://georgewbush-whitehouse.archives.gov/news/releases/2001/09/20010920-8.html
http://georgewbush-whitehouse.archives.gov/news/releases/2001/09/20010920-8.html
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will call together freedom loving people to figlertorism.”® In this black
and white world view, the “evildoers” were terrasisvho “can’t stand
freedom” and “hate what America stands fdAmerica was again taking
on leadership of the “free world,” as it had durihg Cold War? It was
protecting its allies as well as itself.

Critics suggest that other factors, similar to thaiegedly behind the
2003 Iraqg invasion, were behind the Global War enrdr and the OEF-
Afghanistan mission. These suspected motives iecladlf-promotion of
a would-be war-president, along with the accompamgharp increase in
popularity!* a new global enemy on which to target governmeatsi
military efforts, and divert attention from otheratters such as the
disputed election of 2000 and the economic cha#leraf 2001} a new
“lease on life” for the Pentagon over a decader dfte end of the Cold
War; ™ associated funding for the military-industrial quiex (with annual
defence expenditures increasing by well over $lilidy; ** and control

3 Bush, “Remarks by the President Upon Arrival.”

Ibid.
10 The White House: President George W. Bush, “Pessidush's remarks on
Afghanistan to the local business community ElisabNew Jersey,” 16 June 2003,
http://georgewbush-whitehouse.archives.gov/infadfgsianistan/20040708.html.
11 “Going the legal route won't boost the Presideatisroval ratings the way a war
does, nor will it make the world fear our militappwer. But at least we won't be
fighting terrorism with more terrorism, and fueliinan escalating cycle of
violence.” Mark Weisbrot, “A War on Civilians2CounterpunchNovember 3,
2001, http://counterpunch.org/weisbrot1.html.
12«pAmerica was targeted for attack because we'rdthgtest beacon for freedom
and opportunity in the world. And no one will ketyat light from shining.” The
White House: President George W. Bush, “Presideiddress to the Nation,” 11
September, 2001. See also: The White House: PnesBiorge W. Bush, “Address
to a Joint Session of Congress and the Americapl®@0 September 2001.
13 “The Bush doctrine has been used to justify a remsertiveness abroad
unprecedented since the early days of the Cold Vdamednting nearly to the
declaration of American hegemony—and it has reeelfid.S. relationship around
the world.” Michael Hirsch, “Bush and the WorldForeign Affairs 18, no. 5
(2002): 19, http://comw.org/qdr/fulltext/0209hirptf.
14 A major critic of the Bush administration is Prsser Paul Krugman (winner of
the 2008 Nobel Prize in Economics, and New York&Smolumnist) who wrote in
2002: “It's true that the administration is usihg terrorist threat to justify a huge
military buildup....Second, the military buildup seeto have little to do with the
actual threat, unless you think that Al Qaeda'd neve will be a frontal assault
by several heavy armored divisions....No politiciampimg for re-election will
dare to say it, but the administration's new me#ems to be ‘Leave no defense
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over natural resources such as oil resources anckfpipelines envisioned
for the region>

After assuming the Presidency in 2009, Barak Obhawm continued
OEF but he has generally avoided the black andewBiitsh outlook, with
its U.S.-centred and jingoistic overtones. He hias @ropped the term
“Global War on Terror,” saying it inflated the oppnt and the nature of
the conflict’® Nonetheless he has vowed to “disrupt, dismanttedeieat
al Qaeda in Pakistan and Afghanistan, and to ptetheir return to either
country in the future” and has strongly defended the justice of the war.
In keeping with these views, Obama increased thabeu of troops in
Afghanistan by over 70,000 in his first two yeaf®ffice, though some of
these troops were placed under ISAF command andoangart of OEF.

Canada made its original military contribution tégBanistan in 2001-
02 through OEF, providing Special Forces to helarce for al-Qaeda
members, particularly its chief, Osama bin Ladés,dlleged mastermind
behind the 9/11 attacks. Prime Minister Jean Gémétleclared on 7
October 2001: “we are part of an unprecedentedtmoalof nations that

contractor behind.” Krugman, Paul, “Bush’s AggrgssAccounting,”"New York
Times February 5, 2002, http://nytimes.com/2002/02/051mpi/05KRUG.html.

15 ITlhe U.S. and U.K. ousted the Taliban and seduAdghanistan for the
construction of an oil pipeline from Turkmenistaouth through Afghanistan, to
the Arabian Sea.” Marjorie Cohn, “Why Iraq and Adglistan? It's About the Oil,”
CounterpunchJuly 30, 2003, http://counterpunch.org/cohn073@20tml.

6 The Obama administration did away with the Gldidar on Terror label using
the following reasoning: “[D]escribing our efforés a global war only plays into
the warped narrative that al-Qaida propagates. nd perhaps more dangerously,
portraying this as a global war reinforces the vienpge that al-Qaida seeks to
project of itself, that it is a highly organizedplgal entity capable of replacing
sovereign nations with a global caliphate.” Speleghlohn Brennan, Assistant to
the President for Homeland Security and Countenism at the Center for
Strategic and Intelligence Studies, “A New Appro&mhSafeguarding Americans”,
Center for Strategic and Intelligence Studies, @ust 2009, Washington, D.C., 8,
http://csis.orgffiles/attachments/090806_brennamstript. pdf.

17«50 | want the American people to understand tahave a clear and focused
goal: to disrupt, dismantle and defeat al Qaed@akistan and Afghanistan, and to
prevent their return to either country in the fetuhat's the goal that must be
achieved. That is a cause that could not be mate jlhe White House: President
Barack Obama, Office of the Press Secretary, “Rksriay the President on a New
Strategy for Afghanistan and Pakistan,” 27 MarcB0® The White House,
http://whitehouse.govithe_press_office/RemarkskayRresident-on-a-New-Strategy-
for-Afghanistan-and-Pakistan/.
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has come together to fight the threat of terrorfidfnin 2002, Canada
provided over 500 soldiers in the U.S.-led Operatimaconda to scour
the caves above the Shah-e-Kot valley, but theabioer ended like the
more famous Tora-Bora operation, without findingiseal-Qaeda leaders.

In 2003, Canada provided about 1,500 troops to |S#kich was at
the time confined to Kabul and its environs. In 2@anada went back to
OEF, jumping from the “the frying pan into the firby accepting the
leadership of the Provincial Reconstruction Team Kandahar, the
“homeland” of the Taliban insurgency. On his fitdp abroad as Prime
Minister, Stephen Harper visited Kandahar in Ma2€i®6, explaining to
the soldiers the cause for which they were fightiftgou have put
yourself on the line to defend our national inteseprotect Canada and
the world from terror; help the people of Afghaaistrebuild their
country.™ He clearly wanted Canada to be a leader intemaitip not
merely a follower, and boasted of the “Canadiandedurity operation.”
In fact, the senior Canadian general (one starRégional Command
(South) reported to a U.S. general (two star), easrthe international
operation in Kandahar transitioned from OEF to ISNFATO) leadership
at the end of July, 2006. The U.S. two-star regbtteCentral Command
in Tampa, Florida, which reported to the PentagorCanadian “leadership”
was really an insertion into a longer U.S. chaitoferican command.

2. Counterinsurgency (ISAF)

After the fall of the Taliban government and theation of the Afghan
Interim Authority, the UN Security Council establési ISAF, in accordance
with the Bonn proposals of December, 2001. The BA&dministration
wanted to leave the envisioned “nation-building siue” to the United

18 “We are part of an unprecedented coalition ofametithat has come together to
fight the threat of terrorism.” PM of Canada, Jeéztmétien, “An Address to the
Nation Concerning the International Campaign Adaifisrrorism,” 7 October
2001, Archives Canada, http://epe.lac-bac.gc.ca208¢301/prime_minister-
ef/jean_chretien/2003-12-08/stagingpm_3a8080/defap@language=e&page=
newsroomé&sub=speeches&doc=nationterrorism.20011867m.

19 Later in the short speech PM Harper said: “Of seustanding up for these core
Canadian values may not always be easy at tinilesidver easy for the men and
women on the front lines. And there may be some whnt to cut and run. But
cutting and running is not your way. It's not myywand it's not the Canadian
way.” CBC News Online“Text of Prime Minister Stephen Harper's address
Monday to Canadian soldiers in Afghanistan,” Mat&h 2006,
http://cbc.ca/news/background/afghanistan/pmsphkguh.


http://epe.lac-bac.gc.ca/100/205/301/prime_minister-ef/jean_chretien/2003-12-08/stagingpm_3a8080/default.asp@language=e&page=newsroom&sub=speeches&doc=nationterrorism.20011007_e.htm
http://epe.lac-bac.gc.ca/100/205/301/prime_minister-ef/jean_chretien/2003-12-08/stagingpm_3a8080/default.asp@language=e&page=newsroom&sub=speeches&doc=nationterrorism.20011007_e.htm
http://epe.lac-bac.gc.ca/100/205/301/prime_minister-ef/jean_chretien/2003-12-08/stagingpm_3a8080/default.asp@language=e&page=newsroom&sub=speeches&doc=nationterrorism.20011007_e.htm
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Nations after the overthrow of the Taliban governti® The UN-
mandated military mission was to assist with thaifitenance of security”
in Kabul and surrounding areas in order to allowhsn authorities and UN
personnel to “operate in a secure environmé&ntThe Council also
requested ISAF to help establish and train new afigkecurity forces.
The leadership of ISAF initially transitioned fraime United Kingdom
to Turkey to a Dutch-German team until, in Augu$t2003, NATO
agreed to take over the direction of the missiohilevalso dramatically
increasing its siz& NATO did not have an organizational role in
Afghanistan until then, even though it had invokisdcollective security
provision (Article 5 of its Charter) on 12 Septemk2001 in response to
the 9/11 attack&’ In Afghanistan, ISAF ran in parallel with OEF, thgh

20 1n October, President Bush saw a role for the éthiations in stabilization and
national-building after US operations completedirtiab: “It would be a useful
function for the United Nations to take over thecsfled ‘nation-building.” The
White House: President George W. Bush, “Presidenitd$i Prime Time News
Conference,” 11 October 2001, The White House, ked) http://georgewbush-
whitehouse.archives.gov/news/releases/2001/10/2001T.html.

2l gecurity Council Resolution 1386 (2001) of 20 Deber 2009, adopted
unanimously, has an operational paragragtutfiorizes..the establishment for 6
months of an International Security Assistance &docassist the Afghan Interim
Authority in the maintenance of security in Kababats surrounding areas, so that
the Afghan Interim Authority as well as the perseinof the United Nations can
operate in a secure environment.” See: UN PressaRe] SC/7248, UN News
Service, http://un.org/News/Press/docs/2001/sct@thtm.

22 \When NATO took responsibility for ISAF on 11 Aug@003, the total strength
of the force was under 6,000 personnel, drawn fomer 30 nations. Six years
later, when it helped provide security for the AsigR009 election, the number of
troops was over ten times higher (65,000), drawmf42 nations, including all 28
NATO member states, though most nations providg @ntoken contribution.
Only seven nations provide over 2,000 military pargel: the United States
(29,050), United Kingdom (9,000), Germany (4,05B)ance (3,160), Canada
(2,800), Italy (2,795) and Poland (2,000). Seeermitional Security Assistance
Force (ISAF), “International Security Assistancedeoand Afghan National Army
Strength and Laydown,” NATO, 23 July 2009,
http://nato.int/isaf/docu/epub/pdf/placemat.pdf.

2 0n 12 September 2001, NATO invoked the princiglénicle 5 of its Charter
(the Washington Treaty), stating that the attadk&/bl against the US constituted
an attack on the alliance as a whole, providedsheth actions had been conducted
from abroad. When the latter was confirmed on 2o8et 2001 by the NATO
Secretary-General after an investigation, the Pgtig provision became fully
operative. The investigation concluded that “thiacks belonged to the world-
wide terrorist network of Al-Qaeda, headed by Os#éinaLaden and protected by
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from 2008 onward both missions reported to the sanramander (an
American generafj!

The ISAF mandate did not specify a role in fightftgyrorists” but the
growing focus on the insurgency was natural for KDA®s this constituted
the greatest threat to ISAF's and Afghan secufity.ISAF spokesperson
declared in 2004: “our intent is to make sure we ianove the capability
of those people [terrorists] to perform those &s$aco matter what form
they take.® Like OEF and the press generally, ISAF often sbest form
to characterize anti-government elements as théb@m” though in fact
there are a number of different anti-governmentugso fighting for
different reason& An additional oversimplification is to refer toeth
insurgents as “terrorists,” as some groups tardgi@any forces only.

ISAF's goal under NATO continues to be to “assise tAfghan
Government in exercising and extending its autiiaitd influence across
the country, paving the way for reconstruction affdctive governance’”
ISAF has accordingly gradually expanded its coverfrgm the Kabul
region to the entire country. Its Provincial Redamngtion Teams support
nation building, particularly by trying to secureeas so that national and
international development agencies can operatéys#&AF also strove to
create a secure environment for the 2004, 2005 20@P national

the Taliban regime in Afghanistan.” NATO Updatenvocation of Article 5
Confirmed,” NATO http://nato.int/docu/update/200001/e1002a.htm#FN1.

2 Given that the US provides by far the largest ioment to ISAF, it will likely
continue to be commanded by a US General (at the ©f writing, Stanley
McChrystal) for the foreseeable future. McChrystairently also commands OEF.
2 “We continue to work in support of the institutiofthe Afghan government to
pre-empt them [insurgents], no matter what formytkeke.... Our intent is to
make sure we can remove the capability of thosglpeo perform those attacks
no matter what form they take.” ISAF, “Q&A: Norwegi Soldier killed during
and RPG attack,” 24 May 2004, NATO [spokespersdridemntified],
http://nato.int/ISAF/docu/speech/2004/sp040524b.htm

% Besides al-Qaeda and the Taliban, other promimami:government forces
fighting in Afghanistan or supporting from neighbimg Pakistan (and their
leaders) are: Hizb-i-Islami (HIG) [Gulbuddin Hekmat], Hizb-i-Islami Khalis
(HIK) [Malawi Khalis], Haggani Faction [Jalaluddidaggani], Tehrik-e-Taliban
Pakistan [Hakimullah Mahsud], Lashkar-e-Islami [Mah Bagh Afridi], and
Tehreek-e-Nafaz-e-Shariat-e-Mohammadi. In additloere are numerous local
fundamentalist groups and tribe-based militia, dligls and warlords, groups
offering protectionist services and paid mercemsarél claiming some reason to
fighting against foreign forces.

2Z'NATO, “NATO's role in Afghanistan,” 17 August 2009
http://nato.int/cps/en/natolive/topics_8189.htm.
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elections.?® Over time, however, the anti-government insurgegained
considerable momentum. Suicide bombings and impeaViexplosive
device attacks had devastating effects after bémgpduced by the
insurgents, practices probably transferred frony ledter 2003° The
number of ISAF soldiers killed annually increasaghgicantly from 57 in
2003 to 294 in 200%

By the end of 2010, President Obama had incredsechamber of
U.S. forces in ISAF by over 70,000, so that the .UpBvided three
quarters of ISAF’s total strength of 130,000 he United Kingdom is the
second largest of the 43 troop contributing natieith 9,500 troops. The
U.K. has taken heavy casualties in Afghanistan,siogu considerable
debate about the mission domestically. Canada gedvifewer troops
(2,900) but has suffered the highest rate of céissalamong ISAF
contributors with a 2009 rate of 11 dead per 1808floyed*

The greatest challenge to ISAF has been the insaygevhich caused
most of the mission’s 2,200 fatalities from 200dotigh 2010. Over time,
ISAF focused on a counterinsurgency strategy. Afikmg command in
June 2009, General Stanley McChrystal emphasizeis, fhost important
to focus on almost classic counterinsurgenitylt 2009, he issued the

% Ppreviously Karzai had been Chairman of the Trasd Administration
(December 2001-June 2002) and Interim Presidente(R002-December 04).
“ISAF will continue to work toward ensuring a saf@d secure environment
conducive to free and fair elections and the sp#dtie rule of law.” See: ISAF,
“ISAF Spokesperson Speaking Notes Joint ISAF/CF®@#&ss Conference,” 5
May 2004, http://nato.int/ISAF/docu/speech/20043409505.htm.

2 The number of suicide attacks in Afghanistan iasegl as follows: 0 (2002), 2
(2003), 3 (2004), 17 (2005), 123 (2006). SourceulAshrar Ramizpoor, Human
Rights Officer, UNAMA, personal communication, Bdtaly, 23 October 2007.

% For ISAF and OEF combined, the annual number ddlifies increased
annually: 58 (2003), 60 (2004), 131 (2005), 19106)0232 (2007), 295 (2008), to
521 (2009). See: “Coalition Military Fatalities Mear”, icasualties.org: “Operation
Enduring Freedom,” http://icasualties.org/oef. Trual fatality rate (per 1,000
troops deployed) also increased from year to year.

31|ISAF is responsible for 26 Provincial Reconstrctieams, while OEF remains
responsible for the remaining provinces, “Interoiasil Security Assistance Force
and Afghan National Army Strength & Laydown, asl&6fNov 2010”,
http://nato.int/isaf/docu/epub/pdf/placemat.pdf.

32 The annual fatality rates (per 1,000 troops demdoin Afghanistan) in 2008
were as follows: 11.9 (Canada), 6.6 (UK); 4.7 (B.B. 3.3 (France). These
calculations use fatality numbers found at httpagualties.org and troop numbers
supplied by ISAF.

33 Total War Center, “Q&A with General Stanley McCsirgl, Commander of
ISAF,” 29 July 2009, http:/ftwcenter.net/forums/shioread.php?t=282029.
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“Commander ISAF's Counter Insurgency Guidance” asinilar
documents? The goal was to “defeat the insurgency” by winnavgr the
population as the primary means to success. Butrgathe support of the
population meansupportingthe population, something quite “different
from conventional combat.” The Commander warnedgsoto avoid “the
trap of winning tactical victories—but sufferingrategic defeats—by
causing civilian casualties or excessive damage thod alienating the
people.®

The stated intent behind NATO’s mission in Afghaaisis to provide
security in the country, which in turn should h@event the spread of
“terrorism” by removing Afghanistan as a potentise for the terrorist
training (though in fact, the Taliban are certaitigining their forces in
terror tactics in Afghanistan still). More geneyalNATO also seeks to
serve as a collective alliance against common thr@ad to maintain the
trans-Atlantic partnership. Many members, partidylthose from Eastern
Europe, wanted to show the United States that Wexg good allies, and
so sent forces to Afghanistan. For NATO in the neentury, the
Afghanistan mission continued its effort to justifiye existence of its
alliance, which was founded to meet a former ngégrexistent Soviet
and Warsaw Pact menate.

3. Peacekeeping and peacebuilding (UNAMA)

Like ISAF, UNAMA was established by the Securityudail after the
December 2001 Bonn Agreement, which put in placéraasitional
government for Afghanistan. Unlike ISAF, UNAMA isrelctly run by the
United Nations, under the control of the UN Segretaeneral. Its role is
to promote peace and stability in Afghanistan. Upports a presumed
peace process, though this has not attained tlet ¢éwnegotiations and
cease-fires. In practice, UNAMA provides “politicalitreach” through its
presence in provinces across the country, includiveg conflict-ridden
south. It is mandated to offer “good offices in sag of Afghan-led

3 Michael T. Hall and Stanley A. McChrystal, “ISAF o@mander's
Counterinsurgency Guidance,” ISAF, August 2009. S&m: NATO, “ISAF
conducts counterinsurgency and relief operatio,May 2008,
http://nato.int/isaf/docu/news/2008/05-may/0805G8al.

% |SAF Commander Stanley McChrystal, “Tactical Dtree,” released 2 July
2009, portions made public on 6 July 2009.

% See: David Caprezza, comment on “NATO’s One RyinAfghanistan,” New
Atlanticist: Policy Analysis Blog, comment postedrébruary 2009,
http://acus.org/new_atlanticist/natos-one-priodfghanistan.
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reconciliation programmes® It could hold a future role as a mediator to
assist discussions among the government, insurgedtshe international
community.

UNAMA is also mandated to strengthen the foundatioof
constitutional democracy in the country. It assistéth the drafting of a
new constitution in 2003-04, and has played a mat in the 2004 and
2005 elections and in supporting and evaluating 20869 Afghan-led
elections. UNAMA also supports efforts to improvéghan governance,
to strengthen the rule of law and to combat coromptThe mission also
sponsors a programme for human rights protecticsh promotion. In
addition, it helps coordinate UN humanitarian a&tovery, reconstruction
and development activities.

UNAMA is primarily a political mission but it is décted and supported
by the UN’'s Department of Peacekeeping Operatidhshas some
elements of a peacekeeping operation: it hasn&iance, a political head
(Special Representative of the Secretary-GenerdR®G), along with
branches dealing with military affairs, human rggahd democracy. It also
has field offices in many provinces of the counttyNAMA has
approximately 1,500 staff in Afghanistan, the vasajority of whom
(around 80%) are Afghan nationals. Only two dozéthe international
staff are uniformed personnel, though this is k& increasé® These
lightly armed personnel provide military and polagvice. ISAF is tasked
to provide close protection for UN staff in Kabuidawhile travelling®®
The United Nations contracts a private securitynfito provide local
security guards for UN premises.

Though UNAMA does not have the capacity to use €pmne can
envision a future operation (perhaps named UNAMAwIth the same
guidelines found in modern robust UN peacekeepiiggions, such as the
United Nations Mission in the Democratic Republi€ the Congo
(MONUC). Such a mission could become a reality,eesly if the
situation becomes calmer, and a peace processugdéesway. With the
U.S. looking for a more multilateral approach tdvew the conflict,

ST UNAMA, “Mandate,” http://unama.unmissions.org/Deflaaspx?tabid= 1742.

38 United Nations, “Security Council Endorses Esgtiifient of a UN Assistance
Mission in Afghanistan for Initial 12-Month Perid®8 March 2002,
http://un.org/News/Press/docs/2002/SC7345.doc.hiwo of the twenty-odd
UNAMA military advisers are Canadian officers.

%% In the 28 October 2009 attack on a guest houskaioul where many UN
workers reside, it took a full hour for ISAF to okathe scene. Meanwhile, UN-
hired security guards and an armed contractor o#lthe attackers from parts of
the hotel. However, five UN foreign staff were &l in the attack.
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coupled with the increasing reticence of many NAA&ions, a growing
involvement of the United Nations can be expected.

The intent of the UNAMA mission is consistent wittat of its parent
organization, the United Nations, which seeks “taintain international
peace and security.” While UNAMA advocates a peaue reconciliation
process, the mission is careful not to be seem toub of step with the two
larger entities in Afghanistan, OEF and ISAF. Bite U.S. and NATO
have opposed peace negotiations with Taliban lsadehile UNAMA
remains deliberately ambivalent. The two larger sioiss also employ
robust rules of engagement and significant firepowelike UNAMA.

As seen above, each of these missions has its auseand intent. In
principle, there is significant overlap betweensthgustifications. When
the missions are examined more critically laterthis paper, however,
major discrepancies will be pointed out and théfjoations contrasted.

Who Authorizes Force?

For an intervention to be just, it must be approbgda legitimate
authority?® Under current international law, only the UN Séigu€ouncil
can authorize the use of forfeThe UN Charter (Article 51) also
recognizes “the inherent right of individual or lective self-defence if an
armed attack occurs against a Member of the Urlitations, until the
Security Council has taken measures necessary itttaiminternational
peace and security®But Article 51 does not give nations the unlimited
right to act anywhere in the world with any amoahforce in the name of
self-defence. For sizeable interventions (includimgpling governments),

4% The concept of “legitimate authority” in interratial law can be distinguished
from the more traditional criterion of “proper aathy,” which means a ruler or
government in the more traditional Just War literat For examples of the later,
see James Turner Johnsdme War to Oust Saddam Hussélranham, Md.:
Rowman & Littlefield, 2005), 38; Darrell Col&Vvhen God Says War Is Right
(Colorado Springs: Waterbrook Press, 2002), 78;iD8&vown, The Sword, the
Cross, and the Eaglé_anham, Md.: Rowman & Littlefield, 2008), chap. ahd
also Davis BrownWho Judges Wardf the same volume.

41 The monopoly of the Security Council on the usdoote is drawn from the
provisions of the UN Charter. In article 2, paraall Members are prohibited from
“from the threat or use of force against the terid integrity or political
independence of any state.” Regional arrangemenadliances are not forbidden
but article 53 states that “no enforcement actiballsbe taken under regional
arrangements or by regional agencies without ththoaization of the Security
Council.” The UN Charter is available at http:/fmg/en/documents/charter.

“2 This self-defence provision is given in Article &fithe UN Charter.
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the Council remains the legitimate authority at thernational level to
endorse armed force, as reaffirmed in the “Respditgi to Protect”
doctrine?®

Here there is a problem, for the Security Coungiharized neither the
U.S. invasion of Afghanistan nor the establishmenOEF, contrary to
common belief. Many erroneously think that OEF gdirapproval from
the Security Council through the Council’'s reaffation of the right to
self-defence the day after the attacks of Septenider 2001** On
September 12, the Council did reaffirm “the inhéméght of individual or
collective self-defence in accordance with the @hdrbut the resolution
(1368) made no mention of Afghanistan or of U.Slitary action. It
certainly did not authorize an invasion of Afghaaisor the establishment
of a U.S. military operation (OEF) to wage a GloWr on Terrof> Over
the next few weeks, it became apparent that thér Badsninistration did

43 gee: International Commission on Intervention @tdte SovereigntyThe
Responsibility to ProtecfOttawa: International Development Research Cgntre
http://iciss.ca. The report does admit an excepifothe Security Council is
deadlocked and the humanitarian need is great.uth @ case, the General
Assembly or regional organizations can offer limigthorization.

4 For example, Michael Pugh states: “Operafimluring Freedonwas authorized
by the Council against the Taliban in Afghanista®lgh, Michael, “Peace
Enforcement” inThe Oxford Handbook on the United Natipesl. Thomas G.
Weiss and Sam Daws (Oxford: Oxford University Pr&07), 370. The closest
the Security Council comes is in Resolution 1368L2fSeptember 2001, but it
does not mention Afghanistan, the Taliban or treeafdorce. It simply calls on all
states “to work together urgently to bring to jostthe perpetrators, organizers and
sponsors of the September 11 terrorist attacksstnedses that those responsible
for aiding, supporting or harbouring the perpetrst@rganizers and sponsors of
these acts will be held accountable.” Similarly, Westy International makes the
same legal jump, stating: “Security Council Resolut1368 adopted on 12
September 2001 granted international legal authéoit OEF, condemning the 11
September attacks and affirming the right of steagedividual and collective self-
defence.” See: Amnesty International, “AfghanistBetainees Transferred to
Torture: ISAF complicity?” ASA 11/011/2007, 13 Nawber 2007,
http://amnestyusa.org/document.php?id=ENGASA110Q0ZI&Mng=e.

% Resolution 1368 (2001), the Security Council expeel sympathy and
condolences to the victims of 9/11 and to Goverrtnidrthe United States of
America. It called on states to bring to justicahe perpetrators and expressed “its
readiness to take all necessary steps to resportetderrorist attacks of 11
September 2001, and to combat all forms of temmrisy accordance with its
responsibilities under the Charter of the Uniteditdes.” In the Council’'s next
resolution on terrorism, number 1373 of 28 Septen20®1, the Council created
the Counter-Terrorism Committee. It makes no mentitAfghanistan or al-Qaeda.
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not want to be limited by any international bodlye tSecurity Council
included. The U.S. fought the Taliban both directlyd indirectly by
aiding indigenous anti-Taliban forces (the “Northeklliance”) without
explicit Council approval. In fact, the Council didt pass a resolution on
Afghanistan until 14 November, 2001, the day aftee Taliban
government fled Kabul under heavy U.S. bombardm@atolution 1378
(2001) of that day merely expressed “support ferdfforts of the Afghan
people to establish a new and transitional admatisn” and encouraged
“Member States to support efforts to ensure thetgadnd security of
areas of Afghanistan no longer under Taliban cosiffoThis was very
different than authorizing force under the “Chaptéi” of the UN
Charter. Chapter VII (enforcement) was not even tioead in the
resolution, nor were the prerequisite actions petli in “Chapter VI”
involving the “Pacific Settlement of Disputes.”

While no international authorization was soughtexeived for OEF,
national (U.S.) authorization was forthcoming. Rtest Bush obtained
Congressional approval on 18 September to use raflessary and
appropriate force” against those “he determinespoasible for the 9/11
attacks and those harbouring such organizatiope@ons. Afghanistan
was not mentioned explicitly. Essentially, Congrgase President Bush
carte blancheon the use of force against these two types dajetar
Shortly thereafter, Bush announced the likely muilit response, along
with several demands he was making of the Talibad al-Qaed4®
Military action under OEF began on 7 October, 20fffer a short
Presidential radio address to the nafion.

48 UN Security Council resolutions can be found at
http://un.org/documents/scres.htm.

47 The resolution affirmed the US was exercising fights to self-defense.” 107th
Congress, 1st Session, S. J. Res. 23, Joint Riesoltfio authorize the use of
United States Armed Forces against those respenddsl the recent attacks
launched against the United States,”
http://law.cornell.edu/background/warpower/sj23. pdf

48 Bush, “Address to a Joint Session of CongressthadAmerican People,” 20
September 2001.

4 The White House: President George W. Bush, “Pessidl Address to the
Nation,” 7 October 2001, http://georgewbush-whitebmarchives.gov/news/
releases/2001/10/20011007-8.html. Also on Octobet0D1, the US ambassador
to the United Nations, John Negroponte, wrote te Bresident of the U.N.
Security Council stating: “In accordance with Akics1 of the Charter of the
United Nations, | wish, on behalf of my Governmetat,report that the United
States of America, together with other States,ihiéiated actions in the exercise
of its inherent right of individual and collectiveelf-defense following armed


http://georgewbush-whitehouse.archives.gov/news/releases/2001/10/20011007-8.html
http://georgewbush-whitehouse.archives.gov/news/releases/2001/10/20011007-8.html
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By contrast, ISAF was UN-authorized. It was credtgdhe Security
Council in resolution 1386 of December 2001. Theohation included the
phrase of “acting under Chapter VII,” though ISARswnot envisioned as
an enforcement mission but as a security provitilee. Council provided a
mandate for ISAF and sanctioned its “taking all essary measures to
fulfil its mandate.” The Council has reviewed andemded the mission
every six months or annually since 2001.

The North Atlantic Council, NATO’s highest decisiomaking body,
agreed on 16 April 2003 that NATO would assume éesltip for the
operation of ISAF with UN agreement. The militarlliaaace sought
continuity for the UN-mandated mission as indicabsdthe title of the
NATO announcement: “Same name, same banner, sagse®mas NATO
enhances ISAF role® The Security Council provided the mandate and
the North Atlantic Council provided some politicdlrection for the
mission, while strategic command and control isreised by NATO’s
main military headquarters, Supreme HeadquartdiedAPowers Europe,
located in Mons, Belgium. NATO Spokesman Yves Bardstated:
“ISAF will continue to work within the UN mandaten@ will operate
according to the current and future UN resolutibHsISAF does,
however, include at least a dozen non-NATO nations.

Thus ISAF is responsible to two higher bodies: thd Security
Council and NATO. NATO headquarters provides dagdy supervision
and direction. ISAF must also present quarterlyorepto the Security
Council. This reporting requirement is importanttiife Council is to
influence the mission mandate and direction, andiigsion accountability.

ISAF reports sent to the United Nations, though esiimmes late by four
or five months? provide a succinct overview of the diverse adeegitof
ISAF and the challenges the mission faces. Theseida a summary of

attacks that were carried out against the UnitedeSton September 11, 2001.”
Berlin Information Centre for Transatlantic SecyritNegroponte Letter to UN
Security Council President,” 7 October 2001,
http://bits.de/public/documents/US_Terrorist_Attsiclegroponte.htm.

50 NATO, “Same name, same banner, same mission asON&Thances ISAF
role,” 16 April 2003, http://nato.int/docu/updaté{B/04-april/e0416a.htm.

51 NATO, “Announcement by NATO Spokesman Yves Brodenirl6 April 2003
on NATO's intention to take over command of ISAA7 April 2003, NATO
Online Library, http://nato.int/docu/speech/2003@016a.htm. On 2 Oct 2003,
NATO offered to the UN its "Longer-term strategy fthe North Atlantic Treaty
Organization in its International Security AssistarForce role in Afghanistan.”
Enclosure in UN Doc. S/2003/970 of 8 October 2003,
http://documents-dds-ny.un.org/doc/UNDOC/GEN/N03/84/pdf/N0354744 .pdf.
52 |ISAF Report of 18 May 2006.


http://documents-dds-ny.un.org/doc/UNDOC/GEN/N03/547/44/pdf/N0354744.pdf
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activities such as judicial reform, training of Afghan army and police
force, and airport development, etc. Notably, aoijateral damage caused
by the Force’s actions is rarely described. Thé& taskeeping count of
civilian casualties was taken up by UNAMA, whichadks fatalities
caused by both pro-government forces (PGF) like HSAnd Anti-
Government Elements (AGESs) like the Taliban. It mhies these figures
in the semi-annuaulletin on Protection of Civilians in Armed Couoflf®

In contrast to ISAF, OEF has evidently assumed thahas no
reporting requirements to the United Nations, thotige Charter states
that “measures taken by Members in the exercisthiefright of self-
defence shall be immediately reported to the Sgc@auncil.”™*

The only mention of OEF in Security Council reswos is in relation
to ISAF. The first reference came on 13 Octobef32@vhen the Council
requested ISAF “to continue to work in close coapien with” several
entities, including OEF, in the implementation bftISAF mandatg
Resolution 1659 (2006) called for closer operati@mymergy with OEF.
Thus, it is fair to state that OEF was not “UN awtked” but it was
eventually “UN recognized” as being in Afghanistaome two years after
its unilateral establishment.

In contrast to both OEF and ISAF, UNAMA is not otN authorized
but it is also UN run. The Security Council creatéd mission on 28
March, 2002, following the Bonn Agreement of 5 Dmber, 200F°
Although UNAMA is classified as a “political missig it is directed and
supported by the UN’s Department of Peacekeepingr&ions. UNAMA
coordinates the UN family of agencies operating\fghanistan (UNDP,
UNICEF, WFP, and so on), which are decentralizegloizations and
have their own governing boards at their intermaticheadquarters. Like
all UN bodies (and OEF/ISAF), UNAMA operates wittetconsent of the
host government.

53 United Nations Assistance Mission to Afghanistafiyman Rights Unit,
“Afghanistan: Mid Year Bulletin on Protection of Wilians in Armed Conflict,
2009,” July 2009, http:// unama.unmissions.org/&@eftyNAMA/human%20rights
/09july31-UNAMA-HUMAN-RIGHTS-CIVILIAN-CASUALTIES-Mi d-Year-2009
-Bulletin.pdf.

5 UN Charter, Article 51.

%5 The Security Council: “2. Calls upon the Internatl Security Assistance Force
to continue to work in close consultation with thfghan Transitional Authority
and its successors and the Special Representdttiie Secretary-General as well
as with the Operation Enduring Freedom Coalitiorthia implementation of the
force mandate...” United Nations Security Councils®ation 1510, 13 October
2003, http://un.org/Docs/sc/unsc_resolutions03.html

% UNAMA was created by Security Council Resolutiatd1 (2002).


http://unama.unmissions.org/Portals/UNAMA/human%20rights/09july31-UNAMA-HUMAN-RIGHTS-CIVILIAN-CASUALTIES-Mid-Year-2009-Bulletin.pdf
http://unama.unmissions.org/Portals/UNAMA/human%20rights/09july31-UNAMA-HUMAN-RIGHTS-CIVILIAN-CASUALTIES-Mid-Year-2009-Bulletin.pdf
http://unama.unmissions.org/Portals/UNAMA/human%20rights/09july31-UNAMA-HUMAN-RIGHTS-CIVILIAN-CASUALTIES-Mid-Year-2009-Bulletin.pdf
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Thus, the three missions each have different foofmauthorization.
The most controversial is that of OEF, which laekplicit UN Security
Council authority. As will be seen later, this csignificantly reduce its
legal and ethical legitimacy according to Just \i@ory, especially given
that it engaged in regime change and employs thet permissive rules of
engagement of the three missions.

When to Fight?

For armed force to be legitimate according to Yat theory it should
be applied only as a “last resort,” when all otlmeans of conflict
resolution have been exhausted. To what extenQi#sSinitiated as a last
resort? When OEF employed force in the field, taindxtent was it a last
resort?

It was apparent to virtually everyone that the Ulh&ded to take some
form of action against the perpetrators of the &mper 11, 2001
attacks.’ Within days of the attack, the U.S. fingered ak@a as
responsible. The organization’s leader, Osama aieh, and his associates
were known to be hiding in Afghanistan, where tiheyl training camps.
A week after 9/11, as the Central Intelligence Aperand the U.S.
military were preparing to mobilize, President Busiade a series of
demands, “not open to negotiation or discussioa, Taliban leader®
The President’s demands were to: “Close terrora@hing camps; hand
over leaders of the al Qaeda network; and returroatign nationals,

5" The direct perpetrators of the 9/11 attack wereteien hijackers belonging to
al-Qaeda who died when the planes crashed intd@wie Towers of the World
Trade Center in New York City, the Pentagon in Vitagton and the a field in
Pennsylvania. Most hijackers were from Saudi Araliat also United Arab
Emirates, Egypt, Lebanon. Several trained in aQadda camp in Afghanistan.
See: David Johnston, “Two years later: 9/11 Tarticdficial Says Qaeda
Recruited Saudi Hijackers to Strain Tiedléw York TimesSeptember 9, 2003,
http://query.nytimes.com/gst/fullpage.html?res=3BOBD143BF93AA3575ACO
A9659C8B63.

%8 «And tonight, the United States of America makes following demands on the
Taliban: Deliver to United States authorities b teaders of al Qaeda who hide in
your land. Release all foreign nationals, includigerican citizens, you have
unjustly imprisoned. Protect foreign journalistipldmats and aid workers in your
country. Close immediately and permanently evenyotist training camp....
These demands are not open to negotiation or discusThe Taliban must act,
and act immediately. They will hand over the tdstst or they will share in their
fate.” Bush, “Address to a Joint Session of Corgeesl the American People,” 20
September 2001.


http://query.nytimes.com/gst/fullpage.html?res=9803E4DD143BF93AA3575AC0A9659C8B63
http://query.nytimes.com/gst/fullpage.html?res=9803E4DD143BF93AA3575AC0A9659C8B63

34 Warfighting, Counterinsurgency and Peacekeepirfghanistan

including American citizens, unjustly detained iouy country.” In his
address of 7 October, on the eve of the first Ofeikes, Bush declared
“none of these demands were met” and “the Talibdhpay a price.®
Bush informed the nation and the world that he wrdéstrikes against al
Qaeda terrorist training camps and military instédins of the Taliban
regime in Afghanistan.” Bush did not state thatviaes engineering a
regime change. That was only implied but the geakine apparent a few
weeks later® The Taliban regime was overthrown in just 49 days.

There was no attempt to negotiate with the Talibds facto
government (even if it was not UN-recognized) fug hand-over of the al-
Qaeda leadership. Prior to the aerial bombardntkeatTaliban showed a
willingness to send bin Laden for trial in an Islantourt or a third
country®® However, the Bush Administration eschewed any teuitd
dialogue, communicating its ultimatums instead tigto Pakistan, a
neighbour decidedly unfriendly towards AfghanistarOther possible
approaches were also pushed aside in favour ofmeeghange. The U.S.
did not limit itself to Special Force operationddoate, capture and try the
al-Qaeda individuals deemed responsible for 9/tackt or to apply
penalizing sanctions against the Taliban for teapport of al-Qaeda post
9/11, or even targeted assassinations against deruof al-Qaeda or
Taliban leaders. “Last resort” was not a princigéelared relevant by the
Bush administration in 2001.

%9 Bush, “Presidential address to the Nation,” 7 ®et®2001.

80 “Our response involves far more than instant i@iah and isolated strikes.
Americans should not expect one battle, but a lghgampaign, unlike any other
we have ever seen. It may include dramatic strikesble on TV, and covert
operations, secret even in success. We will steawerists of funding, turn them
one against another, drive them from place to plangl there is no refuge or no
rest.” Bush, “Address to a Joint Session of Corgyeerl the American People,” 20
September 2001.

%1 The Taliban proposed in early October to try badén in an Islamic court in
Afghanistan and also offered to hand bin Laden dwea third country for trial if
they were given evidence of bin Laden's involvemarthe events of September
11, 2001. The U.S. publically rejected these prap@nd started its military
operations. Douglas Frantz, “Taliban Say They Waniegotiate With the U.S.
Over bin Laden,New York Time<ctober 3, 2001,
http://nytimes.com/2001/10/03/world/nation-challedeafghans-taliban-say-they-
want-negotiate-with-us-over-bin-laden.html.

52 Darrel Moellendorf, “Is the War in Afghanistan g2isimprints 6, no.2 (2002),
http://eis.bris.ac.uk/~plcdib/imprints/moellendatinl. The border between
Afghanistan and Pakistan has been a point of ctiotefor the governments for
decades, especially since 1993 when the Durand Agreement is alleged by
Afghanistan to have expired, one hundred years idteignature.
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After the fall of the Taliban government, the Busiministration also
did not seek to follow the principle of last reséthen questioned during
a 28 December 2001 press conference about wheeliegdd that the war
would be complete, Bush responded: “...Taliban gt¢ime country secure,
the country stable, Al Qaeda cells rounded up,bBalifighters brought to
justice.”® The Taliban and its allies were not invited orresented at the
December Bonn conference. Bush stated what, icteffeere war aims for
the Afghanistan campaign, including: “making sune Taliban is out of
existence.”® In hindsight, years later with a resilient Talibain is
apparent that these objectives were naive and igvadie.

The last resort principle can also be applied & tactical and
individual level, as well as at the strategic (doyrleadership) level.
Soldiers should not apply deadly force unless tlaeeeno other apparent
ways to achieve their objectives. The use of arfoezk by OEF and ISAF
personnel are governed by separate Rules of Engagelhis much easier
to use force in OEF than in ISAF. For instance,aerial bombardment,
Human Rights Watch reports:

NATO and the US both require “hostile intent” faral munitions to be
employed to defend their forces. [But] NATO defirfbgstile intent” as

“manifest and overwhelming force.” The US Rule€ofjagement defines
hostile intent as “the threat of the imminent u$dooce,” a much lower

threshold than NATO for employing airstrikes, petimg anticipatory

self-defensé&®

53 George W. Bush, “President, General Franks DistmsEffort” 28 December

2001, The White House, Archives, http://georgewbwhitehouse.archives.gov/
news/releases/2001/12/20011228-1.html. Presidergh Balso defined the war
goals in the following succinct statement of 31 &aber 2001: “The definition of
success is making sure the Taliban is out of exigtehelping rebuild Afghanistan
and disrupting this international terrorist netwrkhe White House: President
George W. Bush, “President Discusses Foreign Pdicy Year Ahead” 31

December 2001, The White House, Archives, httpotigewbush-whitehouse.
archives.gov/news/releases/2001/12/20011231.html.

54 president Bush also defined the war goals in @heviing succinct statement of
31 December 2001: “The definition of success isingkure the Taliban is out of
existence, helping rebuild Afghanistan and disngtthis international terrorist
network.” The White House: President George W. Bu$hesident Discusses
Foreign Policy for Year Ahead,” 31 December 2001.

% Human Rights Watch, “Troops in Contact: Airstrikesd Civilian Deaths in

Afghanistan” September 2008, 31, http://reliefwetitiv/RWFiles2008.nsf/Files
ByRWDocUnidFilename/SHIG-7JACE9-full_report.pdf/&H#full_report.pdf.


http://georgewbush-whitehouse.archives.gov/news/releases/2001/12/20011228-1.html
http://georgewbush-whitehouse.archives.gov/news/releases/2001/12/20011228-1.html
http://georgewbush-whitehouse.archives.gov/news/releases/2001/12/20011231.html
http://georgewbush-whitehouse.archives.gov/news/releases/2001/12/20011231.html
http://reliefweb.int/rw/RWFiles2008.nsf/FilesByRWDocUnidFilename/SHIG-7JACE9-full_report.pdf/$File/full_report.pdf
http://reliefweb.int/rw/RWFiles2008.nsf/FilesByRWDocUnidFilename/SHIG-7JACE9-full_report.pdf/$File/full_report.pdf
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After extensive research into casualties from @ikes, Human Rights
Watch'’s 2008 report found OEF to be responsiblarore civilian deaths
than ISAF due to OEF’s heavier reliance on Spdedates (often lightly
armed troops who call for air support when attagkadd its more
permissive Rules of Engagemé&hDue diligence was not taken by OEF
especially in “unplanned situations”:

TICs (Troops in Contact) use far fewer checks ttemfeine if there is a

civilian presence. The tactical collateral damaggeasment performed by
the Joint Terminal Attack Controller (JTAC), a Seevmember qualified

in directing airstrikes on the ground is one of timdy checks done, and, of
necgssity, such assessments often are made urelestréss of hostile

fire.

In fact, both OEF and ISAF have relied heavily anpawer, resulting
in many fatalities, including of Afghan civiliansna@ allied forces. An
example of death by “friendly fire” is the firsttsef Canadian fatalities in
Afghanistan, when four soldiers died in 2002 borgbafter American
OEF pilots mistook Canadians in a designated finiagge for hostile
forces® Routinely, the U.S. has kept bombers and fighdtr pn patrol to
provide close air support when called upon by gdotnaops.

From the beginning, OEF has relied much more ti$#Flon Special
Forces personnel to carry out search and destreyatipns, including
targeted assassinations. In Pakistan, OEF has mdédsasive use of CIA
Reaper drones equipped with Hellfire missiles teaasinate Taliban and
al-Qaeda leaders. In such attacks, many innoceiliaci casualties have
also been Kkilled, often resulting in a strong baskl among local
populations that, no doubt, have helped to swellftaliban’s rank§?

OEF also established an extensive system to hajthakf “detainees”
both in Afghanistan and at special facilities alokoldundreds of captured
fighters and other suspects were held as “unlaedmbatants.” This more

% bid., 4.

7 bid., 6.

% The two F-16 pilots who dropped the 500-pound bamtw the practice firing
range, killing the four Canadian soldiers, were rghd with involuntary
manslaughter, aggravated assault and derelictiomuty for the April 2002
incident. But the charges were dropped by the Airc€ in June 2003. David M.
Halbfinger, “Charges Are Dropped in Bombing of ABi” New York TimesJune
20, 2003, http://nytimes.com/2003/06/20/us/chamyesdropped-in-bombing-of-
allies.html?partner=rssnyt&emc=rss.

69 Mazzetti, Mark, “The Downside of Letting Robots firee Bombing”’New York
Times March 21, 2009,
http://nytimes.com/2009/03/22/weekinreview/15MAZZHhtml.
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closely resembles first resort than last resotesimany were captured and
held on mere suspicion, without charges and witltue legal process.
Allegedly the “worst of the worst” according to $eimry of Defence
Donald Rumsfeld? were flown to the U.S. base on Guantanamo Bay,
Cuba. The U.S. refused to recognize the authonityamplicability to
detainees of the Geneva Conventions, which the ba8. signed and
ratified (though not the Additional Protocol$)The Bush administration
purposefully sought to leave the Guantanamo detainelegal limbo in a
territory outside continental U.S.A., where theyuleh supposedly, be out
of the reach of U.S. courts. But as several casadenit to the U.S.
Supreme Court, several of the administration’s tamyi-justice practices
were ruled unconstitutional. One of President OBanfast acts on
assuming office was to order the closure of the fBarsamo detention
centre within one year, following up a campaign mise—though the
promise and the order remain to be fulfilled twargelater.

The Afghan government is also ethically obligedréspect the last
resort principle in its fight with the Taliban. promotes “reconciliation,”
but rather than being a process of negotiationh saconciliation to date
has been mainly conceived in terms of the surrepnfidraliban soldiers.
Those seeking reconciliation are told they musit faccept the Afghan
Constitution, with the implication that the goveremh of Hamid Karzai is
the legitimate ruler and that the Taliban are #legombatants. This
position is not acceptable, obviously, to the Talipwho maintain that
they were ousted illegally.

Unlike OEF, ISAF was not party to the overthrow tbe Taliban
regime in 2001. By the time ISAF was created in éalber of 2001, the
United Nations had been presented witfaib accompli the Taliban had
been replaced by another regime, the leader ofhyfiamid Karzai, had
been hand-picked by the U.S. government. The UNedataa ISAF
mission was originally designed to have a lightitaiy footprint, in
accordance with the views of the UN Special Repredie in

°Bob Herbert, “Madness and Shamigw York Timesluly 22, 2008,
http://nytimes.com/2008/07/22/opinion/22herbert.htm

" The US signed the 1949 Geneva Conventions in &8d%atified them in 1955.
However, it has not ratified either of the two “T9Additional Protocols”,
designed to “strengthen the protection of victinisnéernational (Protocol I) and
non-international (Protocol Il) armed conflicts gpldce limits on the way wars are
fought.” Protocol Il was signed but not ratifiechdaProtocol | was neither signed
nor ratified, though Human Rights Watch argues thdicle | is accepted by
enough countries that it has become Customarynatienal law. See: Human
Rights Watch, “Troops in Contact: Airstrikes and/itan Deaths in Afghanistan”
34.
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Afghanistan, Lakhdar Brahinif. Thus ISAF operated in a defensive mode
for the first few years, protecting only Kabul aitgl environs. In 2005,
ISAF expanded to other provinces, seeking to extgnvarnmental control
over large swaths of territory still under Talibaontrol. At first the
Taliban resisted, using conventional military testiand massing large
numbers of its “soldiers” to hold territory. HoweyeNATO gained
substantial victories in such force-on-force enders1 For instance, after
ISAF took responsibility for Regional Command Soutider Canadian
leadership, it launched Operation Medusa to clearRanjwai valley of
Taliban fighters. Some 1,000 Taliban soldiers wdled, while Canada
lost 16 and the U.S. lost two soldiers. The Taligaitkly learned to avoid
such direct confrontations and increasingly resbtie attacks through
improvised explosive devices.

Under President Obama, the U.S. approach to fomsebhcome more
nuanced and sensitive. The principle of last resbdugh not declared
explicitly, now appears in ISAF counterinsurgencyidgnce. General
Stanley McChrystal issued directives in 2009 toimire force in order to
reduce casualties and collateral damage. He fustiaded: “This directive
does not prevent commanders from protecting thesliof their men and
women as a matter of self-defence where it is detedno other options
are available to effectively counter the thredtThe specific options were
deleted from the publicly released document du®perational security.”
But the last resort provision is clearly stated.

Where to Fight?

In the Just War tradition, some locations are tfeaunt of bounds for
targeting. For instance, bombs should not be drbmmemedical facilities
or civilian facilities and events, such as weddingarthermore targets
should be chosen so as to not inflict harm on ienbpersons and civilian
structures. This principle dfistinction (sometimes callediscriminatior)
between combatants and civilians is not only p&idust War theory but

2 United Nations Information Service, “Secretary-@m, Special Representative
Brahimi Tell Security Council Rapid Disbursementrafnds Pledged Essential for
Afghan Recovery,” 7 February 2002, United Nations,
http://unis.unvienna.org/unis/pressrels/2002/scaéd.

™ |ISAF HQ (Commander ISAF, General Stanley McChilystdSAF revises
tactical directive”, 6 July 2009, Press Releasdp:#tnato.int/isaf/docu/press
releases/2009/07/pr090706-tactical-directive.htamhphasis added. The directive
itself is available (with some sections deleteddperational security) at
http://nato.int/isaf/docul/official_texts/TacticalirBctive_090706.pdf.


http://nato.int/isaf/docu/pressreleases/2009/07/pr090706-tactical-directive.html
http://nato.int/isaf/docu/pressreleases/2009/07/pr090706-tactical-directive.html
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has become a key part of the law of armed confiietjuding the
Additional Protocols to the Geneva Conventions.glrerrilla warfare,
however, distinction can pose a difficult challergjece insurgents often
mix freely with the local civilian population.

The Taliban have often ignored the principle otidigtion, which also
has a basis in the Quran and in Islamic jurispnege In fact, some
Taliban attacks deliberately target civilian popigla centres, frequently
by suicide bombers, and Taliban spokesmen bodbkedkct. Furthermore,
the Taliban is also known to use “human shieldsippsely mixing with
civilians as a protective measure for themselves @arhaps to increase
civilian casualties. However, violations by oneesido not justify the
weakening of the distinction principle by the otherspecially for
international forces seeking to abide by and toolghinternational law.

The record of undesirable “collateral damage,” ey from U.S. air
strikes, is substantial and tragic. For instaneelyein the war, the Red
Cross compound in Kabul was hit by “stray bombstwa occasions (16
and 26 October, 2001§.In 2007, an airstrike killed nine members of a
family across four generations after a clash witlitants in Jabaf® Some
twenty-five civilians, including nine women and ékr young children,
were killed in an air strike in Helmand province 20077° Further, in
2008, in the Shindand district aerial bombing killenore than ninety
civilians, including sixty children, according to WN report’” In July
2008, the bombing of a large wedding in Nangahawvipce caused the
deaths of thirty-five children and nine wom&nA few months later, a

" public Broadcasting Service (PBS), “U.S. Pummaeiiiban Military Sites in
Tenth Day of Strikes,Online News HoyrOctober 16, 2001,
http://pbs.org/newshour/updates/october01/attack.6Lbtml.

“Red Cross warehouse hit agaiitfie TelegraphOctober 27, 2001,
http://telegraph.co.uk/news/worldnews/asia/afghtani4 360715/Red-Cross-
warehouse-hit-again.html.

S “Official: NATO airstrike hits Afghan house, Familof 9 killed a day after
Afghans allege U.S. Marines fired on civilian8JSNBG March 5, 2007,
http://msnbc.msn.com/id/17462080.

® AFX News Limited, “NATO Airstrike kills 25 Afghancivilians: police,”
Thompson Financial22 June 22, 2007, http://forbes.com/feeds/afx/20&22/
afx3847828.html.

"7 United Nations, “The situation in Afghanistan arsdmplications for international
peace and security: Report of the Secretary-GehetdN Doc. A/63/372—
S/2008/617, 23 September 2008.

® Human Rights Watch, “Troops in Contact: SummatylAMA Human Rights
Unit, “Afghanistan: Annual Report on Protection @ivilians in Armed Conflict,
2008,” January 2009,


http://forbes.com/feeds/afx/2007/06/22/afx3847828.html
http://forbes.com/feeds/afx/2007/06/22/afx3847828.html
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wedding in Kandahar City was bombed, allegedlyirdgll over ninety
people’ After a UN investigation exposed the high deatte rmm a
bombing near Herat in May 2009, the U.S. revisechitmbers from five
to thirty-three civilian death®.

In 2008-09, President Karzai firmly and frequertigisted that foreign
forces exercise greater discretion in aerial attaokd called for an end to
civilian casualties. The Obama administration ptoggmpathetic to this
call. On appointment in 2009, General McChrystaluéd directives to
minimize casualties. His Tactical Directive of 9yJstated that gaining the
support of the population must be “our overridimggrational imperative.”
McCrystal also noted that “excessive use of foe=ilting in an alienated
population will produce far greater risks” than fetlly controlled and
disciplined employment of force.” He recognized fveblem as not only
as “a legal and a moral issue,” but also as anrareding operational
issue.” Therefore, he limited the use of force eesly close air support,
against residential compounds and other locatidrerevcivilian casualties
would be likely.

Even after the new policy of strictly minimizingvdian casualties
came into effect in July of 2009, disaster struskadJ.S. plane bombed a
gasoline tanker truck in Kunduz province, killingnse seventy people.
Ironically, this led the Taliban—who have regularkilled their
countrymen in attacks—to hypocritically call on thimited Nations to
investigate the bombing, saying, “if they respeamhan rights and the
blood of human beings, they should determine thth tor falsity of this
situation.”®*

In addition to air strikes, ground troops can alsamuse civilian
fatalities, especially when firing on vehicles wgbnsuspected of carrying
improvised explosive devices. In this way many icerd lives have been
lost, including those of women and children. Fatamce, in July of 2009,
Canadian forces accidentally killed a young girl ewhtheir bullets

http://unama.unmissions.org/Portals/UNAMA/human%gds/UNAMA_09february
-Annual%20Report_PoC%202008_FINAL_11Feb09.pdf.

® Sameem, Ismail, “US Strike kills wedding party geéfghan officials,”
ReutersNovember 5, 2008,
http://reuters.com/article/latestCrisis/idUSISL3808

80 Agence France Press#JS-led strikes, clashes kill 100, mostly civilig” May
5, 2009, http://google.com/hostednews/afp/artid&@M5ipy2_iz7C9sv13zDZu
ViGOHCROUw.

8 New York Times‘Afghan Group Says NATO Strike Killed 70 Civiliafis,
September 7, 2009, http://nytimes.com/aponline/Z1807/world/AP-AS-Afghan-
Tanker-Attack.html.


http://unama.unmissions.org/Portals/UNAMA/human%20rights/UNAMA_09february-Annual%20Report_PoC%202008_FINAL_11Feb09.pdf
http://unama.unmissions.org/Portals/UNAMA/human%20rights/UNAMA_09february-Annual%20Report_PoC%202008_FINAL_11Feb09.pdf
http://google.com/hostednews/afp/article/ALeqM5ipy2_iz7C9sv13zDZuViG0HcROUw
http://google.com/hostednews/afp/article/ALeqM5ipy2_iz7C9sv13zDZuViG0HcROUw
http://google.com/hostednews/afp/article/ALeqM5ipy2_iz7C9sv13zDZuViG0HcROUw
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ricocheted off of a motorcycle that failed to st military checkpoirft

In another instance, U.S. Marines allegedly firedcars and pedestrians
as they fled a suicide attack, leaving up to teghahs deaf® Admittedly,
the Taliban forces have a far worse record, comgedrby the fact that
they sometimes deliberately target civilians.

The Brooking Institution’s “Afghanistan Index” shewthe number of
civilian casualties from both “anti-government” afigro-government”
forces (including the Afghan Government and alkeintaitional forces).
The casualty counts from both sides increased dieaiig between 2006
and 2008, with pro-government force causing a jufnopn 230 to 828
casualties, and with 2009 looking even worse. Atmeged 26% of all
civilian casualties in 2008 were caused by airsgikom pro-government
forces® The available UN statistits are even more damning of pro-
government forces, as shown in Table 1.

Table 1: Civilian Fatalities in Afghanistan, 2007-@

by Anti-Government Elements 700 (46%) 1,160 (58%)
by Pro-Government Forces 629 (41%) 828 (404%)
by Others 194 (13%) 130 (5%
Total civilian fatalities 1,523 2,118 |

ISAF troops routinely call for close air support evh they find
themselves under fire from insurgent forces. In saperations, indeed,
they deliberately seek tdraw fire from insurgents so that air strikes can
eliminate the sources. Their rules of engagementielier, are stringent:
they must abort the use of force (except in selélee) when civilians in
the vicinity might be injured. NATO affirms that A% forces have been

82 Dene Moore, “Soldier's warning shot kills Afghaitlg The Toronto StarJuly
23, 2009, http://thestar.com/news/world/article/830.

8 Associated Press‘Official: NATO airstrike hits Afghan house. Faiyiof 9
killed a day after Afghans allege U.S. Marinesdimn civilians,” March 5, 2007,
http://msnbc.msn.com/id/17462080.

84 Jason H. Campbell and Jeremy Shapiro, “Afghanidtedex”, Brookings
Institution 29 July 2009, http://brookings.edu/fgrepolicy/~/media/Files/ Programs
/FP/afghanistan%20index/index20090729.pdf.

8 “The situation in Afghanistan and its implicatiofts international peace and
security. Report of the Secretary-General,” UN DAt63/751-S/2009/135, para.
66, 10 March 2009.


http://brookings.edu/foreign-policy/~/media/Files/Programs/FP/afghanistan%20index/index20090729.pdf
http://brookings.edu/foreign-policy/~/media/Files/Programs/FP/afghanistan%20index/index20090729.pdf
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given orders to consider “tactical withdrawal” ratithan calling for air
support in civilian-populated are¥sNevertheless, “collateral damage” is
frequent from airstrikes, as has been noted.

Because of the local backlash against NATO fromiggt raids into
Afghan homes, ISAF has directed that entry intohig houses should be
done by Afghan National Security Forces (ANSF) eaththan ISAF
soldiers. Since mosques have a special protectdssfor Muslims,
according to the Quraff, the directive also stated that “no ISAF forces
will enter or fire up on a mosque or any religiaushistorical site except
in self-defence®

What to Fight?

Shortly after September 11, 2001, the Bush admiatish chose to
expand its war aims from destroying al-Qaeda totbvewing the Taliban
government in Afghanistan. An important underlyiqgestion for Just
War theory is whether this expansion of the enemag & proportionate
response. While al-Qaeda was a legitimate targdttree U.S. have the
moral right to force regime change in Afghanistam® main supportive
argument in favour of this view is that otherwibke fTaliban would have
continued to harbour terrorists, even in the fat& &. surgical attacks.
While such a statement is counter-factual and mwifiable, especially
given the uneasy relationship that existed betwbenTaliban and their
foreign terrorist visitors, it is true that the daf of the Taliban dealt a
heavy blow to al-Qaeda, forcing its fighters to mdw the tribal belt of
Pakistan. But an equally strong counterfactual msent also holds: a more
precise series of attacks on al-Qaeda targets doaNe yielded better
results, possibly even the capture of bin Ladere $barch for a small

8 “\e'll do anything we can to prevent unnecessaisuelties, and we’ll ensure that
we'll have safe use of force. That includes notyoairstrikes but ground
operations.... If you can achieve the effect youreking for without using a 2,000
pound bomb, if you can achieve the same effectrgdobking for with a different
kind of weapon then that's your responsibility aoenmander on the ground... It's a
question of requisite restraint.” Brigadier GeneRichard Blanchette, Chief
spokesman for NATO in Afghanistan, states in apoemference that NATO forces
have been given orders to consider “tactical wilhad” rather than calling in for air
support in civilian-populated areas. Rondeaux, @andNATO Modifies Airstrike
Policy in Afghanistan,” Washington Post October 16, 2008, http:/
washingtonpost.com/wpdyn/Content/article/2008/1LXE2008101503572_pf.html.
87 See for instance, Surah 2:191 which stipulatesiaddight at a “Sacred Mosque,
unless they (first) fight you there.”

88 |SAF HQ, “ISAF revises tactical directive.”
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network of individuals would have been much eafierU.S. intelligence

agencies and Special Forces if the country hadbeen turned upside
down through regime change. By whacking the whaolertiets’ nest,” so

to speak, it became much harder to find the soafdée trouble, as the
early focus on al-Qaeda was dropped in favourgifting the Taliban and,
later, removing Saddam Hussein from Iraq. U.S. derconsequently
could not find or capture the al-Qaeda leaders téub planned the 9/11
attacks.

No doubt part of the original incentive to overthrghe Taliban
government (and later the Iragi government) was sheer ease with
which it could be done. Dealing with the aftermdtbyever, proved much
more difficult. This shows once again the time-hamal truth that
removing a government is easier than removing aurgency and
winning the war is easier than winning the peace.

In addition, the costs and benefits of a wider have to be taken into
account. Has there beennat benefitto the overthrow of the Taliban
government? The benefits of removing the governnmiesmte to be
weighed against the challenge of dealing with tilaiban insurgency in
the long-term. Already, the costs have been higthé first nine years of
international intervention in Afghanistan, approately 2,300 US and
other foreign soldiers died, mostly from Talibariaeks, including by
improvised explosive devices. This is about ha# ttumber of people
killed in the original 9/11 attacks. The numberAffjhan civilians who
died far exceeds that of 9/11. What makes thestitgimore alarming is
that the annual number of fatalities is rising dilyefor coalition forces, as
shown in Table £

8 Source: http://icasualties.org.
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Table 2: Annual Number of Coalition Fatalities (OEFand ISAF)

2001 12 0 0 0 13
2002 49 3 4 13 69
2003 48 0 2 7 5]
2004 52 1 1 6 6
2005 99 1 1 30 13}
2006 98 39 36 18 191L
2007 117 42 30 43 23p
2008 155 51 32 57 29p
2009 317 108 32 64 521

Moreover, for many Afghans, the net benefit hasnbd#ficult to
assess. The level of security is commonly saidgomorse than during
Taliban times, given that the influence of warloralsd drug lords is
greater, and that corruption in the Karzai goveminfespecially its police
force) is rampant. Though the Taliban meted outrearg and brutal
justice, they did control corruption and reduce gdrgproduction
dramatically. The Taliban regime was even laudethbyU.S. government
prior to the 9/11 attacks for its anti-drugs poliyin 2009, democracy
was under attack not only from the Taliban but froime candidates
themselves. The Afghan-run election turned fromnbea source of
national pride to being an embarrassment as tla ffidsults could not be
announced for two months due to widespread frawer @ million ballots
had to be discarded after a review by UN-suppoatgehcies. Finally, the
ongoing presence of international forces has cagseat resentment to a
proud people, who also suffered increasing numbéidvilian fatalities
from coalition attacks (see Table 1 for 2007-0&lfat figures).

The international forces, which have been in Afgsi@m longer than
either World War (and almost as long as the two lbosed), are
themselves experiencing fighting fatigue. Givent tha victory is on the
horizon, several countries have sought a reducésl and others have
pledged to withdraw. The Netherlands is due todeafghanistan in 2010

% Barbara Crossette, “Taliban's Ban on Poppy a $s8¢d#.S. Aides SayNew
York TimesMay 20, 2001, http://nytimes.com/2001/05/20/wfdtiban-s-ban-on-
poppy-a-success-us-aides-say.html.
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and Canada has pledged to remove its combat fosc811, in line with
a parliamentary motion passed in March of 28/08.

Whatever the military proportionality of the U.®sponse in 2001 and
of international actions afterwards, there is argir argument that the
international community has a responsibility to uidb Afghanistan.
UNAMA currently embodies a vision of support forettAfghan people
and government through non-kinetic (non-offensiveans. Elections are
a key component of its work. For instance, UNAMAsnaut in charge of
the elections of 2004, with ISAF playing a suppagtirole to provide
security. On 9 October, 2004, UNAMA received anlyeaictory when
presidential elections were successfully held igh&istan, with minimal
disruption. According to UN estimates, over 10 ioill people registered
to vote, 42% of whom were femafeHamid Karzai, leader of Afghanistan’s
transitional government, received 55.4% of the fepuote, running as an
independent. The closest competitor out of theth@rocandidates, Yunus
Qanuni of the Afghan National Party, received of§%6 of the vote.
Karzai, who had first been sworn in as PresideniAfghanistan on 9
December, 2001, was thus legitimized, at leastl dm¢i 2009 elections.
Those later elections were Afghan-run but the Blatt Complaints
Commission, with a majority of UNAMA-appointed cornssioners,
found overwhelming evidence of fraud, enough teerse the preliminary
declared results of a Karzai victory with over 5@%the votes. The road
to building a democratic Afghanistan is a long @nelving both military
and civilian efforts.

%! The end date was specified in the following fashithe government of Canada
notify NATO that Canada will end its presence imiahar as of July 2011, and,
as of that date, the redeployment of Canadian Bdroeps out of Kandahar and
their replacement by Afghan forces start as soopoasible, so that it will have
been completed by December 2011.” See: “Afghanistdssion”, House of
Commons, 39th Parliament, 2nd Session, March 138, 26ttp://www?2.parl.gc.ca/
HouseChamberBusiness/ChamberVoteDetail.aspx?Laagi&&Mode=1&Parl=3
9&Ses=2&FltrParl=39&FItrSes=2&Vote=76. Earlier mais had extended the
mission: one passed on May 17, 2006 (two year ekiento Feb 2009) and
another passed on 13 March 2008 (two year extemsiend 2011). See: Leader of
the Government in the House of Commons and MinisteDemocratic Reform,
“Government Motion—Seeking to Continue the Missiam Afghanistan,”
Government of Canada,
http://lgc.gc.ca/docs/media/press-presse-archid&@080208-2-eng.pdf.

92 CBC News Onling'Afghanistan’s presidential election” October 2P04,
http://cbc.ca/news/background/afghanistan/afghatiete html.


http://www2.parl.gc.ca/HouseChamberBusiness/ChamberVoteDetail.aspx?Language=E&Mode=1&Parl=39&Ses=2&FltrParl=39&FltrSes=2&Vote=76
http://www2.parl.gc.ca/HouseChamberBusiness/ChamberVoteDetail.aspx?Language=E&Mode=1&Parl=39&Ses=2&FltrParl=39&FltrSes=2&Vote=76
http://www2.parl.gc.ca/HouseChamberBusiness/ChamberVoteDetail.aspx?Language=E&Mode=1&Parl=39&Ses=2&FltrParl=39&FltrSes=2&Vote=76
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How to Fight?

Right conduct in Just War theory includes adher¢odhe international
laws of armed conflict. In addition to the distiict principle mentioned
above, there are many additional rules describedeaty law, especially
the Geneva Conventions. However, the United Staksthat the Geneva
Conventions were not binding in the Global War @anrér and hence they
were not applied uniformly in OEF in Afghanistandasbroad. The Bush
Administration claimed that terrorists were not famcombatants so they
did not deserve the rights and protections grargdthe Geneva
Conventions. The Global War on Terror not only biet rules of armed
conflict®® but also distorted them to such an extent thaheahe U.S.
Supreme Court ruled that certain U.S. practiceewaawful, especially
in relation to detentiod* Prominent in news coverage was the unlawful
treatment of prisoners (“detainees”) from Afghasmisand elsewhere held
in the Guantanamo facility, which had been delitdyachosen since it
was located outside the continental U.S.A. and é@mesumed outside the
reach of U.S. courts.

At Guantanamo, CIA interrogators employed a varietycoercive
techniques to frighten suspects. In particular,ewabarding was used at
least 266 times on two prisoners at the factfitfop Obama administration
officials later described the activity as illegalrttire. Other atrocities
disclosed included choking, mock executions andatening a prisoner
with a gun and power drill, and another with kidlirthe detainee’s
children. Sleep deprivation was common. The groMistgpf atrocities led
Obama’s Attorney General Eric H. Holder Jr. to dpp@ criminal
prosecutor to investigate the interrogations opeats®

The U.S. was also accused of other crimes, some nimolirect. It
practiced “extraordinary rendition,” whereby det®s were sent to
countries that routinely practice torture, such Sgia and Egypt. As
Amnesty International, for instance, has argued;hstendition is a

% George W. Bush, “President Discusses Creationibifaly Commissions to Try
Suspected Terrorists,” 6 September 2006, The Wutese, Archives,
http://georgewbushwhitehouse.archives.gov/newssekd2006/09/20060906-3.html.
9 In the US Supreme Court, three relevant cases (&ferences) were: Rasul v.
Bush, 542 U.S. 466, 124 S.Ct. 2686 (2004); HamddRunsfeld, 126 S.Ct. 2749
(2006); Boumediene v. Bush, 128 S.Ct. 2229 (2008).

% Shane Scott, “2 Suspects Waterboarded 266 Times? Xork Times, April 20,
2009, http://nytimes.com/2009/04/21/world/21detatiml.

% Mark Mazzetti and Scott Shane, “C.I.A. Abuse CaBesailed in Report on
Detainees,'New York TimesAugust 25, 2009,
http://nytimes.com/2009/08/26/us/politics/26intehh
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violation of both U.S. and international law. Sohf¥-150 detainees have
been “rendered” by the United States for detentiod interrogation by
governments in the Middle East. Human Rights Watohbed: “In an
increasing number of cases, there is now credibildeace that rendered
detainees have in fact been torturéd.”

Similarly, the treatment of detainees in Afghanisi@oper has also
caused considerable controversy since coalitiocefohave not been able
to guarantee that persons turned over to the Afgjtsernment have not
been tortured. This issue was particularly serssifiv Canada, which
claims to treat detainees according to common larBicof the Geneva
Conventions. The country had in 1993 experienceel tfauma of
uncovering torture conducted by several of its isofdin Somalia, leading
to courts-martial of the soldiers directly involvemhd a multi-year
governmental inquiry that led to the disbandment tlé Canadian
Airborne Regiment, to which the soldiers in questibelonged. The
tortuous path of Canada on the detainee issuepisalyof a democratic
nation struggling to fight a guerrilla war in a seoientious and law-
abiding fashion.

The treatment of detainees by the Canadian Foreess been in
guestion throughout Canada’s Afghan mission. Atdhtset of Canada’s
military involvement in 2001-02, the Canadian Fard¢arned detainees
over to U.S. forces to be held and questiotigdowever, this stopped in
2002 as the treatment of detainees by U.S. officiame increasingly into
question, particularly at Guantanamo Bay, sourimg €anadian public
mood domestically. As Canada took on the tough Kaad mission in late
2005, it forged an agreement with the Afghan gommmt to hand
detainees over to Afghan forces. Under this deghesl by Canadian
Chief of Defence Staff Rick Hillier, Canadian foscenotified the
International Committee of the Red Cross of thendfars but did not
check on the treatment of detainees there&tt@hough the Red Cross
monitored the conditions of transferred detaindeslings were only
reported to the Afghan government. Canadian officiaere therefore

" Human Rights Watch, “Getting Away with Torture April 2005,
http://hrw.org/en/node/11765/section/2. For fupoe see:
http://state.gov/g/drl/rls/hrrpt/2008/sca/11913thht

% CBC News “The controversy over detainees: Are prisonersvaf Canada’s
responsibility?” April 27, 2007,
http://cbc.ca/news/background/afghanistan/detaihtak

% paul Koring, “Amnesty Slams Canada over Afghanaidetes,"Globe and Mall
March 31, 2009,

http://theglobeandmail.com/news/national/articleZ8E3 ece.
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unaware of the detainees’ status after transfers piace!® Therefore it

could be argued that Canada was complicit in tertuvhether it was
aware of it or not.

After an inquiry into the behaviour of Afghan offits found that
torture and abuse was widespread, Amnesty Intemeltiand the British
Columbia Civil Liberties Association filed a compla against the
government of Canada and requested an injunctidgerioinate Canada’s
detainee transfer practice in 208%In the ensuing Federal Court case, it
emerged that in fact the 2005 agreement for recodktainee transfer
could be circumvented by handing detainees dir¢otifghan authorities
within 96 hours, without formally taking them priser'® In such a case,
the Red Cross would not be notified of the detaheapture or transfer
and the Canadian Forces could possibly be absafedl responsibility
for any breach of international law thereaft&r.

In May of 2007, the Canadian government concludetigplemental
detainee transfer agreement with Afghanistan thatided more stringent
monitoring and preventative action against tortanel abuse, as well as
giving Canadian officials’ “full and unrestrictedc@ss” to detainees in
custody*™ Still, after fresh evidence of widespread tortime Afghan
officials was revealed, Canada halted detaineesfeas altogether on 6
November 2007, using instead its own ad-hoc detamnfacility at
Kandahar Air Field. The transfers resumed two mentdter, after
Canadian Officials cited sufficient reform, incladi increased record-
keeping and a new Canadian-sponsored training @nogfor prison
officials.’®® However, in May 2009 the Military Police Complaint

100 Then Defence Secretary Gordon O’Connor assertegtaetimes that the Red
Cross informed the Canadian Government of any edttnent of the detainees.
When it emerged that this had never been the €€mnnor came under heavy
criticism and was eventually transferred with Pétaickay taking over the file in
2007.CBC News“The controversy over detainees: Are prisonergaf Canada’s
responsibility?”
191 paul Koring, “Canada signs new Afghan detaineeement,"Globe and Mail
31 March 2009,
?ot;p://theglobeandmail.com/news/national/article]ZBBece.

Ibid.
103 CBC News Canadian Forces Handle Some Detainees DiffereBiyzuments
Say,” May 2, 2007, http://cbc.ca/canada/story/208/02/detainees-afghan.html,
and Kaoring, ibid.
104K oring, ibid.
1% Graeme Smith, “Canada Resumes Afghan Detaineesferai’ Globe and
Mail, February 29, 2008,
http://theglobeandmail.com/news/world/article6698568.
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Commission took up the detainee transfer issueisatml resume hearings
in fall of 2009%°

The Military Police Complaints Commission also istigated the
possible abuse of three Afghan detainees by Camdeti@ces members
held in 2006. The inquiry followed a civil complaifiled in 2007 by a
University of Ottawa professor whose research uesl suspiciously
similar injuries amongst three detainees held byadan Forces in
Kandahar in April 2006. The Canadian Military PelicComplaints
Commission took up the complaint in 2007 after Glwbe and Malil
brought the Professor’s allegations to public aiberd® In their final
report in April 2009, the Commission cleared then&@#ian Forces
officials under question of any wrong-doing, stgtithat detainees had
been handled, “professionally and humanéf§. The report, however,
found a “failure by the military police...to investitg the origins of the
injuries of one of the detainees, when it was tlikity to do so” and
recommended increased educational programmes amotigs courses
of action!®® Overall, the issue of proper behaviour towardsaidees
continues to be a difficult one for Canada anditsed forces.

Detainee treatment after transfer to Afghan autiesrihas also been a
challenge for the U.S., particularly after the USgate Department’s 2008
annual report on the human rights situation arotimedworld stated that
women and children detainees face rape in Afghasops, whilst
“security forces continued to use excessive foneeluding beating and
torturing civilians,” as well as “...pulling out firgnails and toenails,
burning with hot oil, beatings, sexual humiliati@md sodomy*°

106 Military Police Complaints Commission, “Commissiddegins the Public
Interest Hearing into the Allegations Regarding g Detainees,” 20 May 2009,
Media Advisory, http://mpcc-cppm.gc.ca/alt_formatAnedia/2009-05-20-eng.pdf.
197 paul Koring, “Military police failed to carry owbligations to detainees, probe
finds,” Globe and Malil, April 29, 2009, http://v1.theglobeandmail.com/detv/
story/RTGAM.20090426.wdetainees27/BNStory/undefined
108 Mmilitary Police Complaints Commission, “Final RepoFollowing a Public
Interest Investigation Pursuant to Section 250f38@ National Defence Act Of a
Complaint Submitted by Dr. Amir Attaran Concernitige Conduct of the Task
Force Afghanistan Military Police (Roto 1) at Kahda Air Field in Kandahar,
Afghanistan,” 23 April 2009,
Elotgp://mpcc-cppm.gc.ca/alt_format/300/3700/2007/9067-003-(3ng.pdf.

Ibid.
110 paul Koring, “Torture, abuse still rife in Afghgisons, U.S. human rights
report says,'Globe and Mail February 26, 2009, http://v1.theglobeandmail.com/
servlet/story/RTGAM.20090225.wafghan26/BNStory/intgional.
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Improper conduct by U.S. forces in Afghanistan hagheory been
investigated and punished via court-marshal underUniform Code of
Military Justice. Unfortunately, many deadly incide have gone
unpunished, including cases of friendly-fire andvil@n deaths.
Furthermore, the U.S. has in fact insisted thatotses are immune from
prosecution by the International Criminal CotftThe U.S. had signed
the International Criminal Court Statute in the wgndays of the Clinton
administration, but that signature was declared and void early in the
Bush administration. In addition, the U.S. sougbt dign immunity
agreements with International Criminal Court sigmas so that they
would never turn over U.S. soldiers for prosecutibhis undermining of
the newly founded court was protested by many natiparticularly those
who suffered punishment (e.g., through the with@dant U.S. aid) for not
signing an immunity agreement with the U.S., whicl U.S. forced the
Afghan government to do. However, the Obama adirttisn is currently
reviewing U.S. policy towards the International iinial Court'*? To
make matters more tense, the court prosecutomftagad an investigation
of atrocities committed by both sides of the waAfghanistan. However,
the International Criminal Court only takes caseswhich national
authorities are unwilling or unable to try offencesmmitted by their
soldiers or citizens. This puts U.S. actions intffgistan into a gray zone,
while Taliban atrocities clearly violate internatad law.

Ethical Evaluation Using a “Just War Index”

To label the “war” in Afghanistan as either Justdmjust without
gualification would appear to be to oversimplifg@nplex problem, given
that there are several operations involved andhdivat any such evaluation
needs to consider all the criteria of Just War theé vague answer of
“partially just” or “partially unjust” would also & incomplete, since it
would not offer sufficient moral clarity or spedcitly. Moreover, some Just
War criteria may be well met while others are noalhmet. In order to
handle the level of complexity involved, therefotkis essay introduces
the notion of a Just War Index.

In the Just War Index, each of the seven Just \Wierie is evaluated.
A range of -3 to +3 has been chosen to give adeggaipe for the scoring

111 Jennifer Elsea, “U.S. Policy Regarding the Intéomal Criminal Court,” 3
September 2002, Report for Congress, U.S. Statariaent,
http://fpc.state.gov/documents/organization/13380.p

112 See: The American non-Governmental Organizatiormlition for the
International Criminal Court, http://amicc.org/usifadministration.html.
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of each of the criteria, and to allow some nuantgudgement. The
following broad meanings are associated with trerescavailable within
the seven-point range: -3—completely unjust; -2—ttyosnjust; -1—

partially unjust; O—neither just nor unjust; +1—ialfy just; +2—mostly

just; and +3—fully just. The average of the valtesthe seven criteria
will thus give an overall score out of a maximunorscof +3. The overall
score thus attempts to provide a measure of theguef the war in its
several dimensions.

The Just War Index is an analytical tool havingrigtie utility, and is
employed in order to explain and quantify an eviaueof the justice of
the war. Obviously, each score must be explainedve¥er, a comparison
of the values for each criterion shows some ofttiree missions to be
more ethically justified than others in various ways with any ethical
assessment, the results are perhaps subjectiveg bebngly influenced
by the assessor's experience, world perspective atiér factors.
Nevertheless, evidence will be adduced to justifg aupport the values
presented.

Usually Just War criteria are based on the infoimnaavailable at the
time of the decision to go to war. This is appraf®] for instance, for
making a judgement about a leader’s actions attiimegt jus ad belluni
In this paper’'s evaluation, however, the benefihiofdsight is applied to
evaluate the military and associated operationtheshave turned out so
far. Of course, the final outcome of the struggleAfghanistan is not yet
known (and may not be known for decades), so tlsesssnent offered
cannot be final. However, a view from the presanethas its own merits,
and might be of service in attempting to informippldecisions that will
impact upon that eventual outcome.

While the information provided above was desigredbeé descriptive
and to present facts along with opinions, this s&®ent section allows for
more stark moral judgement, presenting arguments imanner that will
be mainly short and to the point, but building be tonsiderations more
extensively surveyed above. Such scoring necessithe juxtaposition of
the positive and negative sides of a nuanced anguiagtreme assessments
(scores of -3 or +3) can rarely describe the realdy even for individual

criteria. Though some of the seven criteria ovedapmificantly!® they

113 For instance, “proportionality of means” is ofteansidered a component of
right conduct jus in bellg. And “right intent” and “net benefit” are closelipked

to the “just cause” criterion. Davis Brown arguleattRight Intent is valid only in a
narrow application of it. See Davis Browhhe Sword, the Cross, and the Eagle:
The American Christian Just War Traditiobanham, Md.: Rowman & Littlefield
Publishers, 2008.
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are all of sufficient importance to merit indepentdeassessment.
Quantifying the criteria allows for clearer comgan of the missions and
the features of the missions, while the sum ofdtikerion scores can be
used to evaluate each mission overall.

The American-led Operation Enduring Freedom (OEfg) the NATO-
led International Security Assistance Force (ISAF@ each evaluated in
what follows. The United Nations Assistance Mission Afghanistan
(UNAMA) is omitted because it does not use subghrarmed force.
However, an envisioned UNAMA Il (robust peacekegpiis assessed
later.

1. Just Cause

The original cause of the U.S. invasion of Afghsansunder OEF was
to defeat al-Qaeda and to capture its leaders. Whss strongly justified
after the attacks of 9/11. However, the U.S. gowennt quickly moved as
well to seek regime change in Afghanistan. Thisiigantly broadened
the definition of the enemy, and significantly déd the justice of the
cause on the other. President Bush’s declaratiah ttie United States
would make no distinction between the terroristd #rmose who harbour
them violated a basic provision of international.lalt supposed an
equivalency between the two that is not true todfiginal crime. It was
also a recipe for an ever-widening war. The vioggrior instance, quickly
spread into Pakistan. Furthermore, the overthroth@fTaliban meant that
much attention was diverted from the primary gaall that complicating
factors were introduced into the stability equatiwhich have still not
been resolved many years later. No doubt the Taligpavernment of
Afghanistan in 2001 was deserving of some form wifiphment, beyond
the sanctions already applied by the United Natidos its “delict” of
harbouring the terrorist group al-Qaeda that hadcked the U.S. But
waging war and overthrowing the government is ttrengest form of
punishment and one that diverted the U.S. fronptiraary goal, even if it
did remove an odious rights-violating regime. Tthes justice of the cause
for OEF cannot be negligible, but it cannot receivegigh score either. For
such reasons, the middle-range score of +1 oncdle §om -3 to +3 has
been chosen.

ISAF was created after the Taliban’s ouster, whheh UN-mandated
mission had to accept adat accompli The mission was created by the
international community as the interim governmergeded security
assistance to function in Kabul and in other regiof the country. It
engages in national capacity building. Although FSlas not succeeded
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in its mandate of creating a secure and stabler@mwient, its cause is
deemed valuable and strongly justified. ISAF casilgabe awarded a
score of +2.

Just Cause: OEF: +1; ISAF: +2

2. Right Intent

Intent is one of the most difficult qualities to aseire, but the Bush
administration’s approach in OEF makes judgemersieeaThe U.S.
adopted a black and white view, dividing the wairitb those who are
“with” them versus those who are “with” the tersis. Initially, such a
simple world view would seem to make the questiérintent clearer.
However, the nuanced reality of the world means"“thiéh us or against
us” distinction is artificial and inaccurate. laily, the intent was articulated
by a war-president who saw himself as the repratigatof good in the
battle with evil. While the Obama administratiorstdxopped this form of
self-aggrandizement, along with the term “GlobalrVéa Terror,” it is
expanding the Afghan war with additional troopsislalso attempting to
divest itself of some of the Bush administratioideological goals of
creating a democratic Afghanistan where individiilaérties can thrive.
Taking a more pragmatic approach rather than aoladeal one, it has
dropped much of the language that U.S. troopsteme tfor humanitarian,
nation-building and even school building purposgEke intent is now
focused on a new goal: not to lose to the Talibaeh al-Qaeda. A U.S.
withdrawal from Afghanistan in the face of a remmgTaliban would be
seen as an unacceptable victory for the insurgésitgeen the range of
positive and negative factors, the intent behindGE001 onwards) is
quite mixed. Considering the many factors, a sobrel seems merited.

The intent behind ISAF has been clearly articulditgdhe Canadian
government, which has played a major role in thesion. Canada cited
humanitarian grounds for the mission as it sentdsrto ISAF in 2003,
when ISAF forces were mostly confined to the Kabegion. Prime
Minister Jean Chrétien stated: “We are committetigiping the Afghani
people build a democratic, pluralistic society*”His successor, Prime

114 prime Minister of Canada: Jean Chrétien, “Notesdo Address by Prime
Minister Jean Chrétien at the Opening of th& S@ssion of the United Nations
General Assembly,” 23 September 2003, Archives Gana
http://epe.lacbac.gc.ca/100/205/301/prime_ministéean_chretien/2003-12-08/
stagingpm_3a8080/dfault.asp@language=e&page=nemgreub=speeches&doc
=ungaspeech.20030923_e.htm.
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Minister Paul Martin in 2004 cited the dual purposé “reviving a failing
state, for humanitarian reasons and at the sangedimuring that it cannot
be used as a base of operations for terrortsts.”

A further look at Canada’s motivation also revealsense of national
pride. In 2006, Prime Minister Stephen Harper shigl mission was to
solidify Canada’s leadership internationally: “...vege determined to
demonstrate Canada’s leadership on the world stagegain the trust of
our allies and to demonstrate that we will pull omeight in United
Nations missions*® He also cited national security as a key objective
“because our national security and the safety ofa@mns is at stake.... It
[terrorism] must be confronted wherever we find ét-home or abroad’

Similarly, NATO has sought in the Afghanistan coat® prove that it
could be a useful alliance at the forefront of inggional security and in
the fight against terrorism. It has thus soughbtild a stronger role for
itself after the end of the Cold War. In Afghanisthowever, the alliance
found a burden greater and of longer duration timamy expected. Still,
with the new people-centred ISAF approach, haviggoal of winning
hearts and minds, ISAF has recently shown itselfea@ military alliance
with adjusted priorities and with modus operandihat goes far beyond
simply killing Taliban enemies. Thus, the scomsthis criterion are:

Right Intent: OEF: +1; ISAF: +2

3. Legitimate Authority

The OEF and ISAF missions have completely diffemrthorizations.
ISAF was authorized and mandated by the UN SecGityncil (resolution
1386 of 20 December, 2001). Its mandate, indeesl shhsequently been
renewed on an annual or semi-annual basis. By asmthe U.S.-led OEF
has neither Security Council authorization nor naedlIt did gain U.S.
domestic approval. Still, this falls short of thenthnds of the UN Charter

115 prime Minister of Canada: Paul Martin, “Address Bgime Minister Paul
Martin at CFB Gagetown, New Brunswick: Speech by Brime Minister,” 14
April 2004, Archives Canada,
http://epe.lac-bac.gc.ca/100/205/301/prime_minisfggaul_martin/06-02-03/ and
http://pm.gc.ca/eng/news.asp@id=172.
118 Office of the Prime Minister: Stephen Harper, “Aéss by the Prime Minister
on new Canadian government assistance for the s&cetion of Afghanistan,” 15
June 2006, Government of Canada,
?lt;p://pm.gc.ca/eng/media.asp?category=2&id=1204.

Ibid.
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and of the international rules governing the usdoofe, especially for
such large tasks as overthrowing an establishedrgment (even if it was
one that was not widely recognized). From its ¢ogaafter 9/11, OEF's
use of the self-defence provision of the UN Chalntes rung hollow, since
no Security Council resolution authorized its usdooce in Afghanistan.
Many years after the U.S. invasion, the self-defeacgument becomes
even weaker, since Article 51 of the Charter lirsidf-defence to a period
“until the Security Council has taken measures s&mgy to maintain
international peace and security*The Security Council has undertaken
many measures, including the creation of ISAF. klarmhore, if OEF were
operating under Article 51, it would be obliged gobmit reports to the
Security Council, which it does not do. By contrabSAF reports
regularly, if not always punctually, to the Coundihus, the scores for the
two missions are judged to be even more dissirttilan the previous two
for this criterion.

Legitimate Authority: OEF: -2; ISAF: +3

4. Last Resort

This provision of Just War theory states that elgeful means should
be exhausted before armed force is applied. Botlr @&d ISAF are
flawed from this point of view, since no attempt egotiate with the
opponent was made. This is particularly true of (ieFore the overthrow
of the Taliban government. The U.S. delivered wtinms but made no
effort at discussion, though several avenues resdaio be explored, such
as the Taliban offer to have bin Laden tried in hérdt country™®
Furthermore, the U.S. has since remained adamahhthnegotiations are
possible with terrorists, ignoring that insurgeighfers include moderates
and those simply defending their homeland agaifesteign occupiers.”

118 Article 51 of the UN Charter reads in full: “Nofig in the present Charter shall
impair the inherent right of individual or colleati self-defence if an armed attack
occurs against a Member of the United Nations,| uh& Security Council has
taken measures necessary to maintain internatjpgede and security. Measures
taken by Members in the exercise of this rightedf-defence shall be immediately
reported to the Security Council and shall notry way affect the authority and
responsibility of the Security Council under thegent Charter to take at any time
such action as it deems necessary in order to aiaimtr restore international
peace and security.”

119 Bysh, “Address to a Joint Session of CongresstaadAmerican People,” 20
September 2001.
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While ISAF as a whole has not conducted negotiati@@me nations in
ISAF, including the United Kingdom and the Netheds, have attempted
limited local discussions and negotiations. Fortanse, in 2006, the
commander of the British task force, Brigadier Edtl&, negotiated a
mutual withdrawal with the Taliban from Musa Qadatown in Helmand
province. Nevertheless, efforts to negotiate haot been sustained or
supported by ISAF as a whole, and the battle with Taliban has been
waged without any consistent effort to explore pfalcmeans of dispute
settlement, save an ultimatum for Taliban surrender

On a broader level, alternatives to force were lyacdnsidered in
2001. As military historian Sir Michael Howard obsed about the Global
War on Terror, “the use of force is seen no lorgel last resort, to be
avoided if humanly possible, but as the first, #mel sooner it is used the
better.** Furthermore,Howard proposed in October 2001 an entirely
different approach to dealing with 9/11: “...many pkowould have
preferred a police operation conducted under trspiaas of the United
Nations on behalf of the international communityaasvhole, against a
criminal conspiracy whose members should be hudtadh and brought
before an international court, where they woulceiee a fair trial and, if
found guilty, be awarded an appropriate senteffce.”

Because OEF was involved at the outset of hosSlitwhen alternative
(peaceful) means could have been tried, its scoreonsiderably lower
than that of ISAF, though they both ignored thestleesort” provision.
OEF was a “first resort” to force, not a last olbough an ultimatum was
issued to the Taliban government two weeks afteét, 9o discussions or
alternative means of settlement were sought.

ISAF makes some mention of last resort in its Conmuoea’s 2009
Directive: “commanders [can] protect the lives lodit men and women as
a matter of self-defence where it is determimea other optionsare
available to effectively counter the thred®Negotiating with the Taliban
leadership is certainly not one of the options enitlly used. Some local
negotiations have occurred sporadically. In addjtiSAF has sometimes

120 Michael Howard, “What's In A Name? How to Fightritgism (Lecture in
London, October 30, 2001),”
http://let.uu.nl/~Arend-Jan.Boekestijn/personattrisch%20ambacht/Howard.htm.
121 Quoted in Tania Branigan, “Al-Qaida is winning wallies warned,"The
Guardian October 31, 2001,
http://guardian.co.uk/uk/2001/oct/31/afghanistaghlereducation.

1221SAF, “ISAF revises tactical directive”. Emphasidded. The directive itself is
available (with some sections deleted for operatigecurity) at
http://nato.int/isaf/docul/official_texts/TacticalirBctive_090706.pdf.
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warned local residents in advance of planned attaadking fighters to set
down their weapons and surrender before ISAF etiterarea.

Last resort: OEF: -2; ISAF: +1

5. Net Benefit

The net benefit, after weighing the gains agaimsthtarm, has declined
in recent years for both OEF and ISAF. As the rmissi prove
unsuccessful in overcoming Taliban resistance avémgment progress is
painstakingly slow, the mission outlook has becameeasingly pessimistic
and even the words “likely failure” have been ubgatommander$?

On a positive note, there has not been a succedssfatist attack since
9/11 against civilian targets in Western countfiesn elements trained in
Afghanistan. However, a few successful attacks mady attempts were
made by indigenous terrorists who found internationperations in
Afghanistan so offensive that they vowed to retaliagainst what they
saw as an imperialistic West.

Thanks to the initial war waged under OEF, al-Qamddonger has
safe haven in Afghanistan. It has now moved itelasthe untamed and
violent border areas of Pakistan. Overall, the Baali is no longer in
control of the central government in Afghanistamugh it now controls
large swaths of Afghan land using guerrilla tactasd intimidation.
Warlords, many of them once employed by OEF asaxypforce to
overthrow the Taliban, are running many areas aghahistan. Since the
Taliban times, the human rights situation has impdy especially for
women, though the current government commits maognam right
violations and many Afghan regions are still untlaliban religious/cultural
influence.

Since the final outcome of the intervention in Adglstan is uncertain,
it is impossible to judge the final net benefit. whyer, in recent years the
insurgency in Afghanistan has shown signs of stteargng while both
OEF and ISAF have lost groundihe conflict has been of far longer
duration than expected and the resilience of thkbdm has exceeded
predictions. For instance, on 1 May, 2003 duringvisit to Kabul,
Secretary of Defense Donald Rumsfeld actually dedlan end to “major

123 General Stanley McChrystal, the commander of OfF ISAF forces, said he
needed additional troops within the next year se ¢he conflict “will likely result

in failure.” See: Eric Schmitt and Thom Shankergt®@ral Calls for More U.S.
Troops to Avoid Afghan FailureNew York TimesSeptember 20, 2009.
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combat” in Afghanistari?* The same day, President George W. Bush
declared "mission accomplished" aboard the aircaftier USS Abraham
Lincoln, which was returning from Iraq. Both statms proved
premature and naive. At the time there were orfd®,U.S. soldiers in
Afghanistan. The necessity to continue fighting anajombat operations
brought the number of U.S. soldiers in 2010 to oi#@6,000, with the
number from other NATO countries set to fall.

A net benefit analysis measures progress, as veelbatbacks in
Afghanistan. The capacity of the Afghan Nationalmdr has grown
considerably. It has in fact surpassed its origieatuitment goals, having
some 135,000 soldiers at the end of 2010, andpsatd to reach 172,000
by 2012 The economy has grown substantially, though theritmition
of the illegal drug trade is still strong. New mei¥k have opened with
neighbouring countries for Afghan farmers. Oveff hahillion hectares of
land have been rehabilitated since 2004, often gusiew irrigation
systems. Cereal production almost doubled betw&®&i 2nd 2007, and
agricultural cooperatives have grown exponentiatigreasing the number
of employed from 7,400 in 2002 to 142,600 in 20BIéctricity production
tripled between 2002 and 2008. Some 20,000 kilogsetrf rural access
roads have been constructed or repaired, and Aigflaars main national
transport artery, the 3,000 km “ring road,” is ahentirely re-paved and
re-furbished (at huge international expert3®).

On the education front, between 2001 and 2008,03gebiools were
built, while 19 universities are now providing heghlearning. Seven
million children are enrolled in school, 2 milliaf whom are femal&’
Health-wise, 85% of Afghans have access to a baatkage of health
services.

While some specific figures are encouraging, therall quality of life
picture is more discouraging. Life expectancy athbis still only 43.6

years?® The UN Human Development Index 2009 ranks Afghanis

124 cable News Network (CNNYRumsfeld: Major combat over in Afghanistan,”
May 1, 2003, http://cnn.com/2003/WORLD/asiapcf/cait®5/01/afghan.

125 The Afghan National Army had some 82,000 troop<20®7. See: NATO,
“Afghanistan Report 2009,” July 2009, 12, http:thant/nato_static/assets/pdf/
pdf_2009_03/20090331_090331_afghanistan_report .g609

128 |pid., 37-38.

27 |pid., 32.

128 United Nations Development Programniyman Development Report 2009,
Afghanistan,
http://hdrstats.undp.org/en/countries/country_fslceets/cty_fs_AFG.html.
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second last (only surpassing Niger) in its list k&2 nations®® This

abysmal rank stands despite almost a decade ahattenal aid and
reconstruction efforts, and the immense help prdidoy NATO

countries. Afghanistan received over $36 billionaid for development
and reconstruction from 2001-2009, according toAfghan government,
although this number is likely an underestimate.

The costs of the military campaign are enormoug UIS. spent $223
billion for OEF from fiscal years 2001-2009. Thdl limm the fiscal year
2008 was $34 billion. Combined with Operations ir&geedom and
Noble Eagle (homeland security), the Congressidtedearch Services
has predicted that by the fiscal year 2010, “wardfog since the 9/11
attacks would total over $1 trillion® These are ‘“incremental” costs,
which are in addition to normal peacetime militargsts, the baseline
funding for which pays for salaries and normal pqment purchases.

The cost in national treasure is exceeded by teeinmational blood.
The number of lives lost can be precisely counssdof December, 2010:
1,414 Americans, 345 British and 153 Canadians diad. Overall, the
NATO-led coalition had lost over 2,200 livE%.A negative consequence
of the military fatalities has been a growing splitthe NATO alliance.
With many contributors imposing limitations on thee of their forces
(“national caveats”) and some nations such as Geyroawilling to send
forces into high-intensity combat areas, there igrawing distinction
between those carrying the “heavy burden” of conarat those limiting
themselves to less lethal projects. Furthermome déclared withdrawals,
of the Netherlands forces in 2010 and Canada’s abrfdyces in 2011,
threaten to further strain relations between ISARners, and particularly
with the United States, which is assuming a muadelaburden.

Within Afghanistan, the corruption of the Karzaivgonment, the
spectre of increased warlordism, widening bandiagd higher opium
production remains alarming. Human rights abusegdyernment forces

129 Rawa News*“In Brief: Afghanistan slipping down UN human dgopment
index,” http:/frawa.org/temp/runews/2009/10/05/ebafghanistan-slipping-down-
un-human-development-index.html.

130 Elisabeth Bumiller and Mark Landler, “Civilian GealLargely Unmet in
Afghanistan,”New York TimesOctober 12, 2009,
http://nytimes.com/2009/10/12/world/asia/12civitth®_r=1.

131 Amy Belasco, “The Cost of Iraq, Afghanistan, antiéd Global War on Terror
Operations Since 9/11,” Congressional ResearchicgerReport RL33110, 15
May 2009, 46, http://fas.org/sgp/crs/natsec/RL331d0 The average cost per
deployed troop (in war operations) in the finangigdhr 2006 was $325,000.

132 These are the three nations with the greatest aumbfatalities, based on
figures available on 3 November 2009, http://icéttemorg/OEF/index.aspx.
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as well as insurgents persist, especially in thattsdrhe Afghan National
Police remains notoriously corrupt and self-serving

The negative effects of the Afghanistan war are qwtfined to that
country but have spilled over into neighbouring iB@n. The anti-
American movement coalesced with the December 20@ation of
Tehrik-i-Taliban Pakistar(literally, “Students’ Movement of Pakistan”).
The Pakistani movement not only destabilizes Afggtan by providing
fighters and refuge, but threatens the stabilitiPakistan itself. A series of
bloody bombings have rocked the country and reduftesavage fighting
between government forces and insurgent/Talibahtdig in the tribal
areas on the Afghan border. This conflict is spiegdrom northern areas
of Pakistan to its major cities, including its dapi

Thus, the net effects of the overthrow of the TalifOEF) have not
been much positive, giving OEF a score of at mdstI$AF does only a
bit better since it engages in many more humaaitagind reconstruction
projects with modest success, giving it a scorelofBoth missions have
disappointingly little to show for their immensefafs after almost a
decade.

Net Benefit: OEF: +1; ISAF: +1

6. Proportionality of Means

Both OEF and ISAF employ far more sophisticated dethal
weaponry than do the insurgem3OEF has conducted air strikes from B-
1 Lancer strategic bombers, B-2 Spirit stealth bemsband B-52
Stratofortress bombers. F-14 Tomcat and F/A-18 Elofighter jets have
flown combat missions from aircraft carriers. Tomak cruise missiles
were launched from both U.S. and British ships aubmarines.
Unmanned Aerial Vehicles, like the Predator dronaeal with Hellfire
missiles, have been a weapons system of choicéodieir long “loiter”
capabilities and remote piloting with no possililitf loss of the American
pilot’s life. On land, OEF and ISAF forces use Laopmain battle tanks,
Bradley fighting vehicles, M777 155mm Howitzer Betiy, and heavy
machine guns, among other weapons. The insurgetgsare limited to

133 For more on the weapons systems (including phattis extensive captions),
see: U.S. Air Forces Central, “Media Gallery,” UA#. Force,
http://centaf.af.mil/photos/mediagallery.asp?ggller1063; Tony Holmes, “F-14
Tomcat Units of Operation,” (Oxford: Osprey Pubiigfy 2008); BBC News,
“Timeline Afghanistan: Air Strikes” October 7, 2009
http://news.bbc.co.uk/2/hi/americas/1584660.stm.
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small arms: rocket-propelled grenades, assaudistifinines, booby traps
and improvised explosive devices.

This asymmetry in forces does not necessarily inthgt coalition
means were disproportionate. Sophisticated weapovay be necessary
for the protection of coalition forces, particulanvhen the enemy is
indistinguishable from the civilian population.idt often necessary to use
high technology and precision weapons to detectdastioy insurgents at
night and prevent harm to civilian populations. Haer, the amount of
firepower used has been immense, and air strikgmiticular have been
heavily criticized because of the large numberscioflian casualties.
Typically, between five hundred and a thousandiaivs a year have died
from coalition attacks. In particular, the five-ltrad-pound bomb has
caused widespread destruction. Though not partigukethal, night raids
are considered extremely offensive and dispropoat® by Afghan
citizens because coalition forces enter homes withermission while the
occupants are sleeping. After kicking down dodsirtpresence traumatises
occupants, including the carefully protected woraed children.

OEF has relied heavily on Special Forces to condwarch and
destroy missions as well as targeted assassinat®As and UN project
managers have sometimes complained that their @@went efforts, with
the goal of winning the “hearts and minds” of la;alave been rendered
ineffective, if not sabotaged, by OEF’s uncoordébattacks.

Some comparisons of figures also give a senseedfii)proportionality.
The number of Taliban forces is typically estimatgdonly 10,000 to
20,000 strong. Other insurgent groups may havednge number in total.
The OEF and ISAF together made up some 140,000eatrtd of 2010.
However, this abundance of forces does not ensatery. At its height,
the Soviet Union had deployed some 118,000 troofdsitavas not able to
create stability in the country?

In comparison to the Soviet occupation, howevere tturrent
intervention has been much less bloody (more ptapwate). Over a
period of ten years (1979-1988), the Soviets seffesome 13,300 fatalities
and caused an estimated 1.1 million Afghan fagaitiCoalition forces
between 2001 and 2010 suffered approximately 2f2@fities and caused
an estimated 10,000 Afghan fatalities (rough exitagon from Table 1).

The coalition hopes to build the Afghan Securitydes to a level that
can defeat or at least contain the Taliban witoutign combat forces.
Nevertheless, the Soviet experience shows that byaeveloping large

134 Richard F. Nyrop, Donald M. Seekin#\fghanistan: A Country Study
(Washington, DC: United States Government Prin@fiice, 1986), XVIII-XXV,
http://gl.iit.edu/govdocs/afghanistan/Afghanistaha@terl.pdf.
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numbers of government forces, such a victory isaestain. Overall, by
1988 the government had over 450,000 security $oesailable, though
their loyalty then was questionable, as it is tofayrhe pro-government
Afghan forces at the end of 2010 are much smatiemumber: 130,000
active army troops and 110,000 police. Still, thisnber is much larger
than the estimated number of insurgent (mostlybBal) forces.

In summary, given that OEF deploys greater fireppwwre offensive
measures, more targeted assassinations, and lessncthan ISAF, its
proportionality factor is deemed less (0) than I%AF+2), but not by
much. Both types of coalition forces, desperatdefeat the Taliban, have
sought military dominance using overwhelming forthe failure of such
a strategy to achieve victory has shown that whaiters is not only the
level of force but the strategy and conduct offtrees involved.

Proportionality of Means: OEF: 0; ISAF: +2

7. Right Conduct

The loss of civilian lives in coalition attacks,rpeularly from the air,
has been both considerable and very tragic. Botk @id ISAF forces
have engaged in questionable and sometimes objabt® practices. In
cases where insurgents have used civilians as “hwhields,” blending
into the population to defend themselves, the tegukivilian casualties
have been explicable, if not defensible. Howeverta many occasions
the use of force has been excessive and the cbbtaegets inappropriate,
as evidenced by frequent Afghan and internatioeaVspaper headlines.
This is particularly true for OEF, which commandestof the air strike
assets. Although civilian fatalities are not defdie for the most part, due

135 The Soviets built up the Afghan security forcest@r 300,000 in 1988 from
87,000 at the time of the Soviet invasion in 19191988, the year of the Soviet
withdrawal, the regular military forces reached 080, troops. Border guards—
considered a separate force—had a strength of @rd@/000. The gendarmerie
(Tsarandoy) and the secret police (KhaD), heavitgeal and organized alongside
military lines, reached 92,000 and 68,000, respelsti Special Guards, the elite
units that guarded the regime in Kabul, numberedutii1,500. This makes
303,000 government forces. In addition, the So\aéts paid for 150,000 militia to
serve on the side of government (Tribal 62,000, GBR00O, self-defence
53,000). See: Anton Minkov & Dr. Gregory Smolyné&®:D Soviet Style: Lessons
Learned from the Soviet Experience in AfghanistaDgfence Research and
Development Canada, DRDC CORA TM 2007-36, 26 06720
http://cradpdf.drdc.gc.ca/PDFS/unc66/p528465.pdf.
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caution appears not to have been exercised eitheédHF or by ISAF
forces.

The issue of improper conduct by international ésrextends from
excessive fatalities to the treatment of detainéssoutlined above, OEF
has employed detention facilities and methods allaghder international
law. To a lesser extent, ISAF forces have been toinm this potential
war crime by handing over detainees to the U.S. @ndhe Afghan
government. The Afghan government’s domestic iigtetice agency, the
National Directorate of Security, is known to corbrfiequent human
rights abuses such as torture. Furthermore, thoog$t ISAF countries,
including Canada, have from the beginning affirntledt behaviour will
“fully accord with theLaws of Armed Conflict**®* OEF forces are not
beholden to such a commitment.

Right Conduct: OEF: -2; ISAF: +1

Final Just War Index Scores

Each mission (OEF and ISAF) has been evaluatedrutheeseven
specified criteria of the Just War. The simple agérg of scores results in
the following: OEF: -0.3 (8%); and ISAF: +1.9 (82%)early, the numbers
should not be taken as an objective result haviiengfic validity. They
are in many ways, rather, a quantitative reflectadnthe wider views
expressed in this paper, which, as such, help ystaltise the degree of
justification for the Afghanistan conflict in theuthor's mind. While
acknowledging the perspectival nature of the judg®si made, however,
what this analysis suggests is that ISAF has sotialiy greater moral
justification than OEF. Readers will naturally habeir own views, and
can also arrive at their own scores if they sordesi

The difference in scores does not mean that the rmigsions are
competitive. The two are, in certain ways, completagy. In many ways
they carry the same flaws. What this seems to infolgn a moral, if not
also a practical point of view, is that a third eypf force is well worth
considering.

138 Department of National Defence Art Eggleton, “MNiBatement in the House
of Commons—Ottawa, Ontario,” 19 November 2001, Mtiei's Speeches
Archive, National Defence and the Canadian Foréssyernment of Canada,
http://forces.gc.ca/site/news-nouvelles/view-nefiisteer-nouvelles-eng.asp?id=517.
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Evaluating a Future Peacekeeping Force

Just War theory allows one to assess the ethidaé vaot only of past
and present operations but also of envisioned pladeed, the criteria in
view in Just War theory were designed specificatiyhelp leaders and
thinkers assess the legitimacyfofure actions. Although the creation of a
“robust peacekeeping” force is not currently undetive discussion, one
can readily envision a future mission based onerurtUN missions
working in similarly challenging environments, peautarly the current
UNAMA mission in Afghanistan and the UN Mission ithe D.R.
Congo™*’

A new mission would maintain the cause of natioiiding and
promoting a peace process, like UNAMA. But any “UNA II” in the
Afghanistan context would require a sizeable miiitaand police
component, numbering in the tens of thousands, Illjdedrawn
predominantly from Muslim nations to make it moreceptable to the
population and the insurgents. It would be deployatth the consent of
the belligerent parties, including the Afghan gowveent, NATO, the U.S.
and the main insurgent groups. It would be theltresunegotiations, well
beyond the current halting efforts of the Saudhatrities. Whether or not
all the parties would accept this deployment careotaken for granted,
but it cannot be dismissed out of hand, eitherth&scurrent stalemate of
the Afghan war wearies all sides, the prospectafddN peacekeeping
force increases. Even if the U.S. and NATO gain tbper hand and
greater stability is established, it is likely tlzapeacekeeping force will be
introduced to facilitate a U.S./NATO drawdown iftngithdrawal. In the
opposite scenario, if the war becomes worse for @Ahd the U.S., they
might well seek to reduce the number of their todeployed, handing
over the difficult situation to the UN.

Peacekeeping forces have frequently served as atébifization tool.
For the Taliban and other insurgents, the UN foroaild be far more
impartial than the existing ones (OEF and ISAF)e TN force would
also be less threatening because its mandate vbeutd support a peace
process and because it would not act in an aggeessanner. It would
avoid adopting the “enemy-centred” mentality ttgatharacteristic of both
OEF and ISAF. It would assume a defensive postseis the case for

137 The proposal for a UN peacekeeping force in Afggtan was made by the
author in his testimony to the Canadian House ah@ons Standing Committee
on Foreign Affairs and International Trade (SCFA®RH) March 22, 2007,
http://www?2.parl.gc.ca/HousePublictions/Publicatampx?Docld=2785497&Lang
uage=E&Mode=1&Parl=39&Ses=1.
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almost all modern peacekeeping operations, thotigliould probably
need to be more robust than any current mission.

Because its approach and military activities wamdmore defensive
and peacebuilding in character, the Just War Irstexes would naturally
be higher. With a purpose similar to UNAMA, thetjgause score would
be high (such as +2). The intent of the mission ldidue clear: to foster
and maintain peace, as the term “peacekeeping’iésplrhough the UN
Security Council might be bowing to U.S. pressuraiy deployment of
such a force, the intent would still be benevoleasulting in a high score
(+2).

Given that all UN peacekeeping forces are createt rmandated by
the UN Security Council and funded through the GalnAssembly, the
international legitimacy of the mission would alse high. UNAMA I
would need to obtain the consent of the Afghan gowent and of the
main parties to the conflict, which is somethingttmight take time to
achieve. But given this prerequisite, a high “Leg#te Authority” score is
likely (+2). This, however, is not a perfect scosice the legitimacy of
the government and the insurgents may be in questgpecially given the
fraud committed in the 2009 elections.

Like most peacekeeping forces, UNAMA Il would bgegted to use
force only as a last resort. The Rules of Engagérf@mnmodern UN
missions contain such a provision explicitly. Péaepers are not
offensive fighting forces, though they are combepable. Their mandate
is multi-dimensional, and the goal is clearly pease a peacekeeping
mission must strive to be an example of usingresort. Unless there are
overly aggressive force commanders or soldiersJakeresort provision
would likely be fully met (score: +3).

When OEF and ISAF were first established in 200&anynexpected
that stability would be achieved in a matter of then Suchexaggerated
expectations could not be held for any UNAMA Ilygn the experience
of the other two Afghan missions and of difficuigrekeeping operations
in other parts of the world. However, the net baradfUNAMA Il should
be positive, given the constructive role that igrently played by
UNAMA with its small cadre of uniformed personnElurthermore, there
remains hope that a peace process supported byaeekseping force
could eventually lead to stability. Peacekeepingde have greater staying
power than most combat forces. Some peacekeepemgtigns have been
in existence to verify and oversee agreements forenthan 50 years.
Thus, the net benefit of such a mission could nealsly be expected to be
very positive (score: +2).
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A model for UNAMA Il might be the United Nations dmsitional
Authority in Cambodia (1992-93). The main insurggrdup in Cambodia,
the Khmer Rouge, was an ideological and militariitgmore devastating
and tyrannical even than the Taliban. While in po&375-79), the
Khmer Rouge sponsored a genocide that resulteglvieral million deaths.
After being ousted from power, it fought by brutasurgency. In 1990,
however, the Khmer Rouge was finally brought toriegotiating table. It
joined the Paris peace process, and even soughinteandidates in an
envisioned election. But the rebel group becamdusa about whether
to participate in the election or to undermineTihis division within its
ranks was one of the factors that led to its sloveakup and
marginalization. Eventually, several of its remainieaders were brought
before a hybrid UN-Cambodian court to meet justice.

Whether Taliban leaders will face their day in ¢oig uncertain,
though the International Criminal Court is now ietigating atrocities in
Afghanistan. In any case, through a peace pro¢esénsurgents can be
represented and their concerns voiced. Possiblgtbeps will gradually
become marginalized as they lose popular suppketithe Khmer Rouge.
The United Nations Transitional Authority in Camigrovided a great
net benefit to the Cambodian peace process, eeemglhafter it withdrew
in 1993, internal politics allowed one party (then@bodian People's Party,
under Hun Sen) to seize and maintain power. Mongomantly for this
paper, however, the Khmer Rouge subsequently caasbd a force in
Cambodian politics or to threaten the people oisthate.

The resources needed for a future UN peace operatidfghanistan
would be much more modest than those provided $#F and OEF,
though considerably larger than in Cambodia, wh&red00 military
personnel and 3,500 police were involved. A futWWdBIAMA Il in
Afghanistan might have over 30,000 uniformed pensbnUnlike OEF
and ISAF, it would not drop bombs in air strikespugh at first ISAF or
OEF forces might provide such protection in urgeases. UNAMA I
might deploy attack helicopters (as the UN doesqnty in its Congo
operations) but these would use missiles only wbeal negotiations have
failed and the United Nations must stop an attaek is under way—and
then after giving warnings. Thus the means usedddoe expected to be
less forceful than in the case of OEF or ISAF auitye The problem is
more likely to be an under-resourced and overledsize combat
capability than an overuse of force. Thus, the prtpnality of force
component of the Just War Index could be expedadubtsatisfactory (no
“overkill™), resulting perhaps in a score of +2.
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The main critique of a potential UNAMA 11 is thatwould not be able
to handle Taliban attacks. However, if it were petceived as an enemy
or occupying force, as a result of negotiationsnight not be subject to
insurgent attacks in quite the same way or to thmes extent that
American and ISAF forces have been. A UN force walko likely gain
greater acceptance in the local population. Thesatimission, UNAMA,
is popular among locals in Afghanistan, beating thé Afghan and
international security forces for approval in opimipolls*® Though it has
suffered occasional and sometimes horrendous att&iKAMA has not
withdrawn from Afghanistan, and is increasing safeteasures for its
staff.

A UNAMA Il mission would no doubt have to face toballenge of
determining the right level of force and the rightans to deal with
potential belligerents, as, for example, in theecaany “spoilers” of the
peace process. Peacekeeping operations, howeeeobhgated to apply
the rules of the Geneva Conventions and the lavarroed conflict, and
the United Nations is developing a detainee poliElyough UN forces
might have a tendency to avoid offensive operatitimsy can do so as a
last resort. A few violations of international rsilen the use of force could
undoubtedly be anticipated, given the weak command control
capability in peacekeeping operations, the mixtofemany national
forces, and the high threat level. But overall, sitere for right conduct
could be expected to be high (another +2).

This completes the Just War Index criteria evatuatif an envisioned
UNAMA 1. A comparison of the Just War Index totéts OEF, ISAF and
UNAMA 1l is now be presented in Table 3. As candsen, UNAMA I
obtains on such reckoning the highest score byofegr double the OEF
score, with ISAF in between. While there is an tagloy element to the
numbers, they do help get a sense of relative nierthe eyes of the
assessor. They also help contrast the separatactéarof the three
missions, using standard criteria, which will haplgf make the writer’s
conclusions clearer.

138 Daisaku Higashi, “Challenges of Constructing Liegitcy in Peacebuilding:
Case of Afghanistan,” 1 September 2008, UN PeagpékgeBest Practices Unit,
United Nations, http://peacekeepingbestpracticdis.amy/PBPS/Pages/PUBLIC/
ViewDocument.aspx?docid=901&cat=34&scat=0&menukely=3.


http://peacekeepingbestpractices.unlb.org/PBPS/Pages/PUBLIC/ViewDocument.aspx?docid=901&cat=34&scat=0&menukey=_4_3
http://peacekeepingbestpractices.unlb.org/PBPS/Pages/PUBLIC/ViewDocument.aspx?docid=901&cat=34&scat=0&menukey=_4_3

68 Warfighting, Counterinsurgency and Peacekeepirfghanistan

Table 3: Summary of Scores for OEF, ISAF and a Hypietical
UNAMA I

Just cause +1 +2 +
Right Intent +1 +2 +2
Legitimate Authority -2 +3 +2
Last Resort -2 +1 +]
Net Benefit +1 +1 +2
Proportionality of Means 0 +2 +p
Right Conduct -2 +1 +]

Conclusion: a Third Force?

No approach to armed force can be ethically perfand many
ostensibly unjust strategies may even have somg. imecomparing ISAF
with OEF, however, the ethical evaluation aboveksde show that OEF
has serious ethical deficiencies. At its start @2, the aim of OEF was
greatly expanded from punishing al-Qaeda to Afghegime change,
without anticipating the long-term consequenceghatt policy. It was
based on a simplistic dichotomization of “good wsrgvil,” “either with
us or against us,” that immediately failed to makdistinction between
terrorists and those harbouring them. As the mijlimrm of the Global
War on Terror, OEF did not take into account eitther diversity of world
views involved, or the morally nuanced and uncdldbte nature of
conflict. Neither was OEF legitimated under intdim@al law through
Security Council authorization. It was definitelgtra last resort mission in
Afghanistan, as no efforts were made at peaceftiles®ent or at
meaningful discussions with the Taliban governm&he net benefit has
proven rather slender, given the ongoing fighting #errorist activity in
Afghanistan and Pakistan. Finally, OEF’'s conduct Hazeen highly
guestionable at times, particularly in the treatmef detainees in
Afghanistan and at the Guantanamo facility. All shecharacteristics
justify the low overall score. If the passing mavkre arbitrarily set at
50%, the OEF mission at 43% would not pass theaithést. One might
well conclude that it would be better, thereforflethe OEF mission in
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Afghanistan were to be rolled into that of ISARhex than to continue as
at present.

ISAF, for its part, is not so heavily burdened, huthas ethical
deficiencies as well. While it supports the justisa of providing security
for reconstruction, and while it is UN-authorizédhas been implicated in
many civilian fatalities, and it has not adoptedame for peaceful
settlement (negotiations) with its enemies. Al$w het benefit has been
far from the desired level, especially with the thouming insecurity in the
country. Still, the mission has considerable ethicection and merits the
reasonable (and well above passing) score of 82%.

UNAMA 11 is, of course, merely an imagined missithat might well
not live up to the high scores suggested (85% dlyetaut there are
genuine grounds for the high ethical evaluationwduld have the just
cause of bringing peace to the war-torn country Affjhanistan.
Admittedly, this would necessarily involve makingnepromise with some
unsavoury Taliban leaders, which itself poses diffi ethical questions.
Such a pragmatic strategy is, however, not withpttcedent (see
Cambodia discussion above). The mission, furtheemaould certainly
be UN-authorized and UN-run. It ought ideally todtve a large number
of forces from Muslim nations to help establishitiegacy and to avoid
the problematic prospect of the arrival of yet m@vestern “occupying”
forces. It would, finally, have the advantage ofingeseen as more
impartial and as distinct from the current U.S. &ATO missions in the
country. The force would adopt a defensive postusng its limited
combat power and only when necessary, as a lastrtrel$ ought
accordingly to be implicated in far fewer civilidatalities. In this way, it
could help win the “hearts and minds” of the logapulation.

If peacekeeping would be more ethical, then thestiue remains:
Could it do the job, and stand up to Taliban attaClertainly it could not
do so alone. For the immediate future, in factreheill need to be a
robust coalition of forces that act in tandem topsthe Taliban from
overrunning large areas of Afghanistan. Over tihmyever, as the peace
process strengthens and more Taliban units antefglsue for peace, the
role of UNAMA Il could increase. While it is unlikethat a peacekeeping
force would be accepted by senior Taliban leadetseanegotiating table
in the near future, as they become increasingly-wesary in their fight
with U.S.-led forces, UN-led negotiations and faraeill likely become
more appealing to them. As the peace process gatrempth, warfighting
and counterinsurgency efforts could be expectedédorease while the
peacekeeping mission increased in size and stremgih, indeed, could
be part of the exit strategy for coalition forcé&amore than a decade of
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fighting. Thus the missions are not mutually exslesat least not in the
short-term.

In fact, what is proposed here is that any UNAMAriandate would
be complementary to ISAF, for though the two cawdder be identical, as
counterinsurgency and peacekeeping employ diffestrategies, the two
are inherently related. Counterinsurgency has theipal goal of ending
an insurgency, and uses the building up of effectjovernment as a
means to that end. In peace operations, by contragi objectives exist
but the order of priorities is reversed. The pugds to build a
representative government that serves the popol#timugh an inclusive
peace process. One of the means to this end (andfdts consequences
also) is to end the insurgency. In peacekeepinghant, the strategy is less
offensive, the method is less aggressive, andgpmach is more inclusive.

Most civil wars of the past century have ended ames form of
negotiated settlement. The United Nations has daitremendous
experience helping settle internal conflicts thidougegotiation and
peacekeeping. Its track record after the end ofablel War of successful
missions to help end civil wars is impressive, udéhg conflicts in El
Salvador, Nicaragua, Guatemala, Namibia, Mozambidugola, Sierra
Leone, Liberia, Cote D’lvoire, D.R. Congo, NepaidaEast Timor. It does
have some blemished and even clearly failed mission its record
(notably Somalia and Rwanda), but the United Natibas learned from
these difficult experiences. The United Nations besatly increased its
capacity in the twenty-first century. This is onermreason to give United
Nations and peacekeeping a chance in Afghanistharemvarfighting has
failed the moral test and counter-insurgency hasvsho be inadequate.





